alll LR 1-999 
0924 


SIXTY-FOURTH 
ANNUAL REPORT 


OF THE 


NATIONAL LABOR 
RELATIONS BOARD 


FOR THE FISCAL YEAR 


ENDED SEPTEMBER 30 


SIXTY-FOURTH 


ANNUAL REPORT 


OF THE 


NATIONAL LABOR 
RELATIONS BOARD 


FOR THE FISCAL YEAR 


ENDED SEPTEMBER 30 


UNITED STATES GOVERNMENT PRINTING OFFICE 
WASHINGTON, D.C. 20402 + 2001 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: (202) 512-1800 Fax: (202) 512-2250 
Mail: Stop SSOP, Washington, DC 20402-0001 


ISBN 0-16-050746-4 


7 
NG 
B 


NATIONAL LABOR RELATIONS BOARD 


Members of the Board 


JOHN C. TRUESDALE, Chairman 
SARAH M. Fox WILMA B. LIEBMAN 
PETER J. HURTGEN J. ROBERT BRAME III 


Chief Counsels of Board Members 


JEFFREY D. WEDEKIND” 
ELINOR H. STILLMAN DENNIS P. WALSH 


HAROLD J. DATZ KENNETH A. BOLLES 


JOHN J. TONER, Executive Secretary 
JOHN E. HIGGINS, JR., Solicitor 
WAYNE R. GOLD, Director, Office of Representation Appeals 
ROBERT A. GIANNASI, Chief Administrative Law Judge 
DAVID B. PARKER, Director of Information 


Office of the General Counsel 


FREDERICK L. FEINSTEIN, General Counsel’ 
MARY JOYCE CARLSON, Deputy General Counsel 


RICHARD SIEGEL LINDA R. SHER 
Associate General Counsel Associate General Counsel 
Division of Operations Management Division of Enforcement Litigution 
BARRY J. KEARNEY GLORIA J. JOSEPH 
Associate General Counsei Director 
Division of Advice Division of Administration 


' Recess appointment effective on December 4, 1998. 
? Appointment effective on December 12, 1998. 
* Recess appointment effective on October 22, 1998. 


J 


SLAMS PAGE 


LETTER OF TRANSMITTAL 


NATIONAL LABOR RELATIONS BOARD, 
Washington, D.C., April 20, 2001. 


SIR: As provided in Section 3(c) of the Labor Management Relations 
Act, 1947, I submit the Sixty-Fourth Annual Report of the National 
Labor Relations Board for the fiscal year ended September 30, 1999. 


Respectfully submitted, 


JOHN C. TRUESDALE, Chairman 


THE PRESIDENT OF THE UNITED STATES 
THE PRESIDENT OF THE SENATE 

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES 
Washington, D.C. 


V! Banes PAGE 


TABLE OF CONTENTS 
CHAPTER , PAGE 
eg ET ane ae l 
Ira UTI iitecsinuieiehtte diana ne mentintainrmenliannaaniintndintneneetinnnanennninttintgtennntititiilt ] 
I en nesinlicgnenelll 2 
B eee Ce eee 5 
TEE amen nea 5 
BS Ee ae SS 10 
Ee a 12 
Iie WITT ii nsstsidaiirsacinipnnsieneitenstnnddeumnienteinginsiennmiiieatsbiiatibeisendinnae 15 
Ee ee 15 
Se TTT rien deseteeabdenentinninnpmsieiasdes emaiepenilaniidtiaghiibinnanitintati 16 
FSS Eee eee 16 
iii heehee 17 
i SanIIIUI snc ceceninenesnninesniinnesinaniibnnninenesitnanedésnabatdenmasnnsencaseeinnn 17 
cece cen lel iniceennerneipteinentnsiinsiionns 18 
Oe, PTT ints cresnnssnnconssinncedpensnetntenstunnenmnanenegveneueenenennsansnemneneniens 18 
OTT nied lapanten mire niniennnittaataie 19 
insane eainaaeihailaatneeinininaeinaintiae 19 
5 TT nn ne 20 
SF  i(_  — cce eee eeenEn 21 
UIT csncicendnienirinnnrinnne “esideniniannatiahieemenienabeniinnesananetenuenitinn 21 
Oe Tensile ieee innbiiiin 22 
4. Section 502 Work Stoppage ....................... sacinaneennnieiiieniiinianinmmmnemntnanii 23 
5. Union Disclaimer of Represemtations ......................ccsccsessessesesessessesseseeseeseens 25 
iid innn eisai 26 
FE Ee 27 
jf Ee 29 
CE-Tasar vation Commmmareiad Packlity ..........0.:0ccscccccccsccsscssesecscssessccsscesrsosesscsscssenses 29 
| a en 33 
I ee ee 33 
I inact eaten aeilaigmemeniannadiidinndt a] 
C. Withdrawal of Decerti fication Petition 0.000... coccccccceeeeeeeeeeserennennnnn 35 
D. Interpreter Services .................... ssntieatinaiisanneradiemenennaeienenneamnnmenetsenetioneel 
A 36 
ee na adienininesibenainntiantntenetiiemenneaennnenintdin 39 
icant 39 
I TTT orice aicecnnnileeteiadensasanaiaiatittlimieatiiat 40 
5 eee 40 
2. Combination Retail and Wholesale Operations 2000000000000... 42 
3. Unpaid Staff................ secsiayeiendiancenanetnaiatntiiietesashdnnitetninmentectmnnssenenicssensnesenneenin 43 
iy, Sunrises etl baaadeaneaminninataniindemntenesens ——— 
Se He irtnicinniss ccnnsenncinninsiniissiinisnniaietetstionioemnenintiiets 49 
5 49 
Ee 49 
5 51 


vil 


Sixty-Fourth Annual Report of the National Labor Relations Board 


ix: 
Glossary of Terms Used in Statistical Tables 
Subject Index to Annual Report 
Statistica! Tables for Fiscal Year 1999 


TABLES 


TABLE PAGE 
1. Total Cases Received, Closed, and Pending, Fiscai Year 1999....... 103 
1A. Unfair Labor Practice Cases Received, Closed, and Pending, Fiscal 

EE eee ee 104 
1B. oe 
ee ee 105 
2. Typen of Undhis Leben Ponctioun Alleged, Pisadl Youn 1959 a 106 
3A. Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 
EEE aye ae a 108 
3B. Formal Actions Taken in Representation and Union Deauthori- 
zation Cases, Fiscal Year 1999.....................ccsssessessssserseseeseees 109 
3C. Formal Actions Taken in Amendment of Certification and Unit 
Clarification Cases, Fiscal Year 1999000000000. 111 
4. Remedial Actions Taken in Unfair Labor Practice Cases Closed, 
eee 112 
5. Industrial Distribution of Cases Received, Fiscal Year 1999.......... 114 
6A. Geographic Distribution of Cases Received, Fiscal Year 1999.......116 
6B. Standard Federal Administrative Regional Distribution of Cases 
ee 119 
7. Analysis of Methods of Disposition of Unfair Labor Practice 
Cases Closed, Fiscal Year 1999 0.0000000.0.ccccccccccseeeeeeeeeeeeen 122 


7A. Analysis of Methods of Disposition of Jurisdictional Dispute Cases 
Closed Prior to Unfair Labor Practice Proceedings, Fiscal 


Ne initia titaniniiaiaie enema eernenenicnananmeanemeatetennsentes 125 
8. Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal 
aT 126 
9. Disposition by Stage of Represeniation and Union Deauthorization 
Cases Closed, Fiscal Year 1999 .00000000...ccccccseceeereeeenen 127 
10. Analysis of Methods of Disposition of Representation and Union 
Deauthorization Cases Closed, Fiscal Year 1999 ..0000000............ 128 
10A. Analysis of Methods of Disposition of Amendment of Certifica- 
tion and Unit Clarification Cases Closed, Fiscal Year 1$99 .....129 
11. Types of Elections Resulting in Certification in Cases Closed, 
Cg en eee 130 
11A. Analysis of Elections Conducted in Representation Cases Closed, 
Sey Ci hieesesressernneteennsnensnnensemmncemnenmnanmemmnenernseneinns 131 
11B. Representation Elections in Which Objections and/or Determinative 
Challenges Were Ruled On in Cases Closed, Fiscal 
Ee 132 
11C. Objections Filed in Representation Cases Closed, by Party Filing, 
a icine increta an aiearemmeaeteae 133 
11D. Disposition of Objections in Representation Cases Closed, Fiscal 
Teeny Cie acenteinenennittesneenanesntaiitenicinnniananenianinnemmmminenmnnnnnnes 133 
Ix 


Sixty-Fourth Annual Report of the National Labor Relations Board 


TABLE PAGE 
11E. Results of Rerun Elections Held in Representation Cases Closed, 
ETE ere ee ae TES 134 
12. Results of Union-Shop Deauthorization Polls in Cases Closed, 
LENE 135 
13. Final Outcome of Representation Elections in Cases Closed, 
ERE ee 136 
14. Valid Votes Cast in Representation Elections, by Final Results of 
Election, in Cases Closed, Fiscal Year 1999000000000. 139 
15A. Geographic Distribution of Representation Elections Held in 
IED, IEE WUT BIT cccccncesccscsessscecsensnnsnsssenscncssosssen 142 
(SB. Geographic Distribt“ion of Collective-Bargaining Elections 
Held in Cases Closed, Fiscal Year 1999 000000000. 145 
15C. Geographic Distribution of Decertification Elections Held in 
GEE, UID THEI GUE ccconccscccnstecsnssssnenensnsncocscsnesesees 148 
1é. Industrial Distribution of Representation Elections Held in 
Cases Closed, Fiscal Year 1999 ..................d:.cccccccscssssssssseeeees 151 
17. Size of Units in Representation Elections in Cases Closed, Fiscal 
Se itiectieitsittientcatiadin ditt tacaciciaaeiaeiniiiatiannaenianial 154 
18. Distribution of Unfair Labor Practice Situations Received, by 
Number of Employees in Establishments, Fiscal Year 1999.....156 
19. Litigation for Enforcement and/or Review of Board Orders, Fiscal 
Year 1999, and Cumulative Totals, Fiscal Years 1936 through 
Ie tisidhieciaatniaiiniehscaig iaiinteiaataiiieaiiadiantabiaietiaaaniaeadiiniinantial 157 
19A. Proceedings Decided by Circuit Courts of Appeals on Petitions 
for Enforcement and/or Review of Board Orders, Fiscal Year 
1999, Compared With 5-Yeaz Cumulative Totals, Fiscal Years 
ALERTS LEE TE 158 
20. Injunction Litigation Under Sections 10(e), 10(j), and 10(1), Fiscal 
TERI ti liscenenennssnenensessnectnaitiensneuenatatimmenneaiaepenint 159 
21. Special Litigation Involving NLRB; Outcome of Proceedings in 
Which Court Decisions Issued in Fiscal Year 1999.................. 160 
22. Advisory Opinion Cases Received, Closed, and Pending, Fiscal 
Wein Tat horse senncreesnennteniesetetmesetemraninnaeaiteeennnnenienmnamnnnene 162 
22A. Disposition of Advisory Opinion Cases, Fiscal Year 1999........... 162 
23. Time Elapsed for Major Case Processing Stages Completed, 
Fiscal Year 1999; and Age of Cases Pending Decision, 
EN ALE ST 163 
24. NLRB Activity Under the Equal Access to Justice Act, Fiscal 
ee ee icrtiieseinsecstesinnninnnsnsenenthicininatiianbiiietentnneistaniiditteliis unital 163 
x 


CHARTS IN CHAPTER I 


CHART PAGE 
1. Case Intake by Unfair Labor Practice Charges and Representation 
RNC eT 2 
EE 4 
3. Disposition Pattern for Unfair Labor Practice Cases 0000000000000... 5 
3A. Disposition Pattern for Meritorious Unfair Labor Practice Cases ....... 7 
3B. Disposition Pattern for Unfair Labor Practice Cases After Trial ........ 7 
4. Number of Unfair Labor Practice Cases Pending Under Preliminary 
Investigation, Month to Mommie ccccceeceeeeeeeeeeees 8% 
5. Unfair Labor Practice Merit Factor ........................ccccccccceceeceeeeeeeeneees 9 
6. Complaints Issued in Unfair Labor Practice Proceedings and Median 
Days From Filing to Complaint 0000000000 oocceeeeeees 10 
7. Unfair Labor Practice Cases Settled 20000.00......ccccccceceteeeeeeeeeeen 11 
8. Administrative Law Judge Hearings and Decisions ......................... 12 
9. Amount of Backpay Received by Discriminatees ............................ 13 
10. Time Required to Process Representation Cases From — Petition 
TTT TN a 14 
11. Contested Board Decisions Issued......... sesieiaatinhialiindiniapialiniatiianilitias ais 15 
12. Representation Elections Com@ucted 0.00.00... ceececeseeteeeeernees 17 
13 Regional Director Decisions Issued in Representation and Related 
Ee a ee ee i8 
I eA 19 
15 Comparison of Filings of Unfair Labor Practice Cases and 
NE ctitichinensenininicnin intesisicnsier- wine -acennsenioniennannens 20 


XI 


Operations In Fiscal Year 1999 


A. Summary 


The National Labor Relations Board, an independent Federal agency, 
initiates no cases: it acts only on those cases brought before i. All 
proceedings originate from filings by the major segment of the public 
covered by the National Labor Relations Act—employees. labor unions, 
and private employers who are engaged in interstate commerce. During 
fiscal year 1999, 33,232 cases were received by the Board. 

The public filed 27,450 charges alleging that business firms or labor 
organizations, or both, committed unfair labor practices, prohibited by 
the statute, which adversely affected hundreds of thousands of 
employees. The NLRB during the year also received 5572 petitions to 
conduct secret-ballot elections in which workers in appropriate groups 
select or reject unions to represent them in collective bargaining with 
their employers. Also, the public filed 210 amendment to certification 
and unit clarification cases. 

After the initial flood of charges and petitions, the flow narrows 
because the great majority of the newly filed cases are resolved—and 
quickly—in NLRB's national network of field offices by dismissals, 
withdrawals, agreements, and settlements. 

During fiscal year 1999, the five-member Board was composed of 
Chairman John C. Truesdale and Members Sarah M. Fox, Wilma B. 
Liebman. Peter J. Hurtgen, and J. Robert Brame Ill. Frederick L. 
Feistein served as General Counsel. 

Statistical highlights of NLR 3's caschandling activities in fiscal 1999 
include: 

e The NLRB conducted 3585 conclusive representation elections 
among some 210,387 employee voters, with workers choosing labor 
unions as their bargaining agents in 50.5 percent of the elections. 

© Although the Agency closed 35,806 cases, 32,056 cases were 
pending in all stages of processing at the end of the fiscal year. The 
closings included 29,741 cases involving unfair labor practice charges 
and 5,708 cases affecting employee representation and 357 related cases. 

¢ Settlements, avoiding formal litigation while achieving the goal 
of equitable remedies in unfair labor practice situations, numbered 9104. 

© The amount of $60,690,044 in reimbursement tc employees 
illegally discharged or otherwise discriminated against in violation of 
their organizational rights was obtained by the NLRB from employers 
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and unions. This total was for lost earnings, fees, dues, and fines. The 
NLRB obtained 2043 offers of job reinstatements, with 1420 
acceptances. 

e Acting on the results of professional staff investigations, which 
produced a reasonable cause to believe unfair labor practices had been 
committed, Regional Offices of the '\_RB issued 2226 complaints, 
setting the cases for hearing. 

e NLRB’s corps of administrative law judges issued 419 decisions. 


CHART ¢ 
CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES 


if 


The National Labor Relations Board is an independent Federal agency 
created in 1935 by Congress to administer the basic law governing 
relations between labor unions and business enterprises engaged in 
interstate commerce. This statute, the National Labor Relations Act, 
came into being at a time when labor disputes could and did threaten the 
Nation's economy. 

Declared constitutional by the Supreme Court in 1937, the Act was 
substantially amended in 1947, 1959, and 1974, each amendment 


increasing the scope of the NLRB's regulatory powers. 
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The purpose of the Nation’s primary labor relations law is to serve the 
public interest by reducing interruptions in commerce caused by 
industrial strife. It seeks to do this by providing orderly processes for 
protecting and implementing the respective rights of employees, 
employers, and unions in their relations with one another. The overall 
job of the NLRB is to achieve this goal through administration, 
interpretation, and enforcement of the Act. 

In its statutory assignment, the NLRB has two principal functions: (1) 
to determine and implement, through secret-ballot elections, the free 
democratic choice by employees as to whether they wish to be 
represented by a union in dealing with their employers and, if so, by 
which union; and (2) to prevent and remedy unlawful a::ts, called unfair 
labor practices, by either employers or unions or both. 

The NLRB does not act on its own motion in either function. It 
processes only those charges of unfair labor practices and petitions for 
employee elections which are filed in the NLRB’s Regional, 
Subregional, and Resident Offices, which numbered 52 during fiscal year 
1999. 

The Act’s unfair labor practice provisions place certain restrictions on 
actions of employers and labor organizations in their relations with 
employees, as well as with each other. Its election provisions provide 
mechanics for conducting and certifying results of representation 
elections to determine collective-bargaining wishes of employees, 
including balloting to determine whether a union shall continue to have 
the right to make a union-shop contract with an employer. 

In handling unfair labor practices and election petitions, the NLRB is 
concerned with the adjustment of labor disputes either by way of 
settlements or through its quasijudicial proceedings, or by way of secret- 
ballot employee elections. 

The NLRB has no independent statutory power of enforcement of its 
decisions and orders. It may, however, seek enforcement in the U.S. 
courts of appeals, and parties to its cases also may seek judicial review. 

NLRB authority is divided by law and by delegation. The five- 
member Board primarily acts as a quasi-judicial body in deciding cases 
on formal records. The General Counsel, who, like each Member of the 
Board, is appointed by the President, is responsible for the issuance and 
prosecution of formal complaints in cases leading to Board decision, and 
has general supervision of the NLRB’s nationwide network of offices. 
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For the conduct of its formal hearings in unfair labor practice cases, 
the NLRB employs administrative law judges who hear and decide cases. 
Administrative law judges’ decisions may be appealed to the Board by 
the filing of exceptions. If no exceptions are taken, the administrative 
law judges’ orders become orders of the Board. 

All cases coming to the NLRB begin their processing in the Regional 
Offices. Regional Directors, in addition to processing unfair labor 
practice cases in the initial stages, also have the authority to investigate 
representation petitions, .to determine units of employees appropriate for 
collective-bargaining purposes, to conduct elections, and to pass on 
objections to conduct of elections. There are provisions for appeal of 
representation and election questions to the Board. 
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B. Operational Highlights 


1. Unfair Labor Practices 


Charges that business firms, labor organizations, or both have 
committed unfair labor practices are filed with the National Labor 
Relations Board at its field offices nationwide by employees, unions, and 
employers. These cases provide a major segment of the NLRB 
workload. 

Following their filing, charges are investigated by the Regional 
professional staff to determine whether there is reasonable cause to 
believe that the Act has been violated. If such cause is not found, the 
Regional Director dismisses the charge or it is withdrawn by the 
charging party. If the charge has merit, the Regional Director seeks 
voluntary settlement or adjustment by the parties to the case to remedy 
the apparent violation; however, if settlement efforts fail, the case goes to 
hearing before an NLRB administrative law judge and, lacking 
settlement at later stages, on to decision by the five-member Board. 

Approximately 90 percent of the unfair labor practice cases filed with 
the NLRB in the field offices are disposed of in a median of some 97 
days without the necessity of formal litigation before the Board. About 2 
percent of the cases go through to Board decision. 

In fiscal year 1999, 27,450 unfair labor practice charges were filed 
with the NLRB, a decrease of about 10 percent from the 30,439 filed in 
fiscal year 1997. In situations in which related charges are counted as a 
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single unit, there was a decrease of 8 percent from the preceding fiscal 
year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 21,063 cases, 
a decrease of 11 percent from the 23,630 of 1998. Charges against 
unions decreased 8 percent to 6204 from 6751 in 1998. 

There were 35 charges of violation of Section 8(e) of the Act, which 
bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alieged illegal 
discharge or other discrimination against employees. There were 10,061 
such charges in 54 percent of the total charges that employers committed 
violations. 

Refusal to bargain was the second largest category of allegations 
against employers, comprising 8731 charges, in about 46 percent of the 
total charges. (Table 2.) 

Of charges against unions, the majority (5392) alleged illegal restraint 
and coercion of employees, about 80 percent. There were 616 charges 
against unions for illegal secondary boycotts and jurisdictional disputes, 
a decrease of 8 percent from the 669 of 1998. 

There were 662 charges (about 10 percent) of illegal union 
discrimination against employees, a decrease of 7 percent from the 711 
of 1998. There were 80 charges that unions picketed illegally for 
recognition or for organizational purposes, compared with 121 charges in 
1998. (Table 2.) 

In charges filed against employers, unions led with about 78 percent 
of the total. Unions filed 16,341 charges and individuals filed 4722. 


) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY 
JUDGMENT RULING 
OIBMEISSALS, WITHDRAWALS AND OTHER OISI OSITIONS 
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Concerning charges against unions, 4789 were filed by individuals, or 
about 75 percent of the total of 6352. Employers filed 1332 and other 
unions filed the 231 remaining charges. 

In fiscal year 1999, 29,741 unfair labor practice cases were closed. 
Over 95 percent were closed by NLRB Regional Offices, a percent less 
than the previous year. During the fiscal year, 30.6 percent of the cases 
were settled or adjusted before issuance of administrative law judges’ 
decisions, 31.3 percent were withdrawn before complaint, and 33.4 
percent were administratively dismissed. 

In evaluation of the Regional workload, the number of unfair labor 
practice charges found to have merit is important—the higher the merit 
factor the more litigation required. In fiscal year 1999, 38.3 percent of 
the unfair labor practice cases were found to have merit. 

When the Regional Offices determine that charges alleging unfair 
labor practices have merit, attempts at voluntary resolution are stressed— 
to improve labor-management relations and to reduce NLRB litigation 
and related casehandling. Settlement efforts have been successful to a 
substantial degree. In fiscal year 1999, precomplaint settlements and 
adjustments were achieved in 9066 cases, or 29.0 percent of the charges. 
In 1999, the percentage was 25.0. (Chart 5.) 


CHART 4 


NUMBER OF UNFAIR LABOR PRACTICE CASES 
PENDING UNDER PRELBEINARY INVESTIGATION, 
MONTH TO MONTH 
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Cases of merit not settled by the Regional Offices produce formal 
complaints, issued on behalf of the General Counsel. This action 
schedules hearings before administrative law judges. During 1999, 2226 
complaints were issued, compared with 2775 in the preceding fiscal year. 
(Chart 6.) 

Of complaints issued, 91.5 percent were against employers and 8.5 
percent against unions. 

NLRB Regional Offices processed cases from filing of charges to 
issuance of complaints in a median of 89 days. The 89 days included 15 
days in which parties had the opportunity to adjust charges and remedy 
violations without resorting to formal NLRB processes. (Chart 6.) 

Additional settlements occur before, during, and after hearings before 
administrative law judges. The judges issued 419 decisions in 903 cases 
during 1999. They conducted 40! initial hearings, and 39 additional 
hearings in supplement: | matters. (Chart 8 and Table 3A.) 
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By filing exceptions to judges’ findings and recommended rulings, 
parties may bring unfair labor practice cases to the Board for final NLRB 
In fiscal year 1999, the Board issued 423 decisions in unfair labor 
practice cases contested as to the law or the facts—373 initial decisions, 
14 backpay decisiuns, 10 determinations in jurisdictional work dispute 
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cases, and 26 decisions on supplemental matters. Of the 373 ‘mitial 
decision cases, 324 involved charges filed against employers and 49 had 
union respondents. 

For the year, the NLRB awarded backpay of $59.7 million. (Chart 9.) 
Reimbursement for unlawfully exacted fees, dues, and fines added 
another $987 thousand. Backpay is lost wages caused by unlawful 
discharge and other discriminatory action detrimental to employees, 
offset by earnings elsewhere after the discrimination. About 2943 
employees were offered reinstatement, and about 70 percent accepted. 

At the end of fiscal 1999, there were 29,815 unfair labor practice 
cases being processed at all stages by the NLRB, compared to 32,106 


cases pending at the beginning of the year. 
CHART 6 
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2. Representation Cases 

The NLRB received 5782 representation and related case peiitions in 
fiscal 1999, compared to 6179 such petitions a year earlier. 

The 1999 total consisted of 4679 petitions that the NLRB conducted 
secret-ballot elections where workers select or reject unions to represent 
them in collective bargaining; 783 petitions to decertify existing 
bargaining agents; 110 deauthorization petitions for referendums on 
rescinding a union’s authority to enter into union-shop contracts; and 195 
petitions for unit clarification to determine whether certain classifications 
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cf employees should be included in or excluded from existing bargaining 
units. Additionally, 15 amendment of certification petitions were filed. 


CHART 7 
UNF AIR LABOR PRACTICE CASES SETTLED 
ULP CASES CLOSEO AFTER SETTLEMENT OR AGREEMENT 
PRIOR TO ISSUANCE OF ADMESSTRATIVE LAW JUOGE DECISION 
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During the year, 6065 representation and related cases were closed, 
compared to 6300 in fiscal 1998. Cases closed included 4868 collective- 
bargaining election petitions; 840 decertification election petitions; 128 
requests for deauthorization polls; and 229 petitions for unit clarification 
and amendment of certification. (Chart 14 and Tables | and 1B.) 

The overwhelming majority of elections conducted by the NLRB 
resulted from some form of agreement by the parties on when, where, 
and among whom the voting should occur. Such agreements are 
encouraged by the Agency. In 11.5 percent of representation cases 
closed by elections, balloting was ordered by NLRB Regional Directors 
following hearing on points in issue. There were 36 cases where the 
Board directed an election after transfer of a case from the Regional 
Office. (Table 10.) There were three cases that resulted in expedited 
elections pursuant to the Act’s 8(bX7\C) provisions pertaining to 
picketing. 
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CHART 8 
ADMINISTRATIVE LAW JUDGE HEARINGS AND DECISIOWS 
(INITIAL, BACKPAY AMD OTHER SUPPLEMENTALS) 
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The NLRB conducted 3585 conclusive representation elections in 
cases closed in fiscal 1999, compared to the 3795 such elections a year 
earlier. Of 242,123 employees eligible to vote, 210,387 cast ballots, 
virtually 9 of every 10 eligible. 

Unions won 1811 representation elections, or 50.5 percent. In 
winning majority designation, labor organizations earned bargaining 
rights o* continued as employee representatives for 112,291 workers. 
The employee vote over the course of the year was 106,529 for union 
representation and 103,858 against. 

The representation elections were in two categories—the 3162 
collective-bargaining elections in which workers chose or voted down 
labor organizations as their bargaining agents, plus the 423 
decertification elections determining whether incumbent unions would 
continue to represent employees. 
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There were 3468 select-or-reject-bargaining-rights (one union on 
ballot) elections, of which unions won 1703, or 49.1 percent. In these 
elections, 93,580 workers voted to have unions as their agents, while 
102,314 employees voted for no representation. In appropriate 
bargaining units of employees, the election results provided union agents 
for 95,371 workers. In NLRB elections the majority decides the 
representational status for the entire unit. 

There were 117 multiunion elections, in which two or more labor 
organizations were on the ballot, as well as a choice for no 
representation. Employees voted to continue or to commence 
representation by one of the unions in 108 elections, or 92.3 percent. 
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CHARY 10 
TENE REQUIRED TO PROCESS REPRESENTATION CASES 
FROM FRING OF PETITION TO GSUANCE OF DECISION 
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O CLOSE OF HEARING TO REGIONAL DIRECTOR DECISION 
@ FILING TO CLOSE OF HEARING 


As in previous years, labor organization results brought continued 
representation by unions in 135 elections, or 31.9 percent, covering 8246 
employees. Unions lost representation rights for 10,638 employees in 
288 elections, or 68.1 percent. Unions won in bargaining units averaging 
61 employees, and lost in units averaging 37 employees. (Table |3.) 

Besides the conclusive elections, there were 158 inconclusive 
representation elections during fiscal year 1999 which resulted in 
withdrawal or dismissal of petitions before certification, or required a 
rerun or runoff election. 

In deauthorization polls, labor organizations lost the right to make 
union-shop agreements in 34 referendums, or 48.6 percent, while they 
maintained the right in the other 36 polls which covered 3332 employees. 
(Table 12.) 

For all types of elections in 1999, the average number of employees 
voting, per establishment, was 59, compared to 57 in 1998. About 71 
percent of the collective-bargaining and decertification elections 
involved 59 or fewer employees. (Tables |! and 17.) 


1s 


1989 
1990 
a | 
1992 
FISCAL = 14993 
YEAR 
1994 
1996 
1996 
1997 
an | 
~ a = 
0 me «0 60 800 1,000 1,200 1,400 
DECISIONS 
|_OCCASES _ @ R, UD, AC, AND UC CASES _| 
4. Decisions Issued 
a. The Board 
Dealing effectively with the remaining cases reaching it from 
nationwide filings after dismissals, settlements, and adjustments in 


earlier processing stages, the Board handed down 1059 decisions 
concerning allegations of unfair labor practices and questions relatin; to 
employee representation. This total compared to the 1139 decisions 
rendered during fiscal year 1998. 


Unfair labor practice decisions 
Initial (includes those based on 
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EE aieenegensenie 14 
Determinations in jurisc’ctional 
ee 10 
EE Ge enntcinennenintnmrnennetiniemiasecen 267 
After transfer by Regional Directors 
for initial decision......................... 2 
After review of Regional Director 
Ee 79 
On objections and/or challenges .. 186 
Re GD cccnenicnnisiniisctnenmncccstbeenintinnnsianiness 13 
Clarification of bargaining unit...... || 
Amendment to certification ............. 0 
Union-deauthorization...................... 2 
ee  cnnisinsrnipnnesnnisremnennsiinnnstitiitiinienneettitiis 356 
Unfair labor practice ................... 1$7 
REPPESEMATION 20... ccecccceeeeennes 196 
GE ceteensiengencnenneniitiiint 3 


The majority (66 percent) of Board decisions resulted from cases 
contested by the parties as to the facts and/or application of the law. 
(Tables 3A, 3B, and 3C.) 

In fiscal 1999, about 4 percent of all meritorious charges and 42 
percent of all cases in which a hearing was conducted reached the Board 
for decision. (Charts 3A and 3B.) Generally, unfair labor practice cases 
take about twice the time to process than representation cases. 


b. Regional Directors 
NLRB Regional Directors issued 736 decisions in fiscal 1999, 
compared to 752 in 1998. (Chart 13 and Tables 3B and 3C.) 


c. Administrative Law Judges 
Administrative law judges isswed 419 decisions and conducted 440 
hearings. (Chart 8 and Table 3A.) 


' ALL ELECTIONS INCLUDE THOSE RESULTING IN CERTIFCATION, THOSE RESULTING IN A 
RERUN OR RUNOFF ELECTION, AND THOSE IN WHICH A PETITION WAS WITHDRAWN OR 
DISMISSED BEFORE CERTIFICATION 


5. Court Litigation 


a. Appellate Courts 
The National Labor Relations Board is involved in more litigation in 
the United States courts of appeals than any other Federal administrative 


agency. 

In fiscal year 1999, 132 cases involving the NLRB were decided by 
the United States courts of appeals compared to 144 in fiscal year 1998. 
Of these, 84.1 percent were won by NLRB in whole or in part compared 
to 83.4 percent in fiscal year 1998; 3.0 percent were remanded entirely 
compared to 5.6 percent in fiscal year 1998; and 12.9 percent were entire 
losses compared to 11.0 percent in fiscal y.ar 1998. 
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b. The Supreme Court 
In fiscal 1999, there were no Board cases decided by the Supreme 
Court. The Board did not participate as amicus in any cases in fiscal 
1999. 


c. Contempt Actions 


In fiscal 1999, 176 cases were referred to the contempt section for 
consideration of contempt action. There were 11 contempt proceedings 
instituted. There were five contempt adjudications awarded in favor of 
ee ee eee ae ae a a ee oe 
adjudication; and there were no cases in which the petition was 
withdrawn. 
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d. Miscellaneous Litigation 


There were 24 additional cases involving miscellaneous litigation 
decided by appellate, district, and bankruptcy courts. The NLRB’s 
position was upheld in 19 cases. (Table 21.) 


e. Injunction Activity 
The NLRB sought injunctions pursuant to Sections 10(j) and 10(I) in 
38 petitions filed with the U.S. district courts, compared to 45 in fiscal 
year 1998. (Table 20.) Injunctions were granted in 17, or 68 percent, of 
the 25 cases litigated to final order. 
NLRB injunction activity in district courts in 1998: 


Settled or placed on court’s imactive lists ................ccccsceceeeeeeeeeeees 


8 
l 
IED cncccececcccccrccaccccssennqnscencnccscossccecocesceccccesecesccosccosece 0 
8 
Awaiting action at end of fiscal year .................ccccceceeeeeeeeeeeeeesees 10 
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O% 20% 40% 60% 100% 
THIS GRAPH SHOWS THE PERCENTAGE DIVISION OF NLRB CASELOAD BETWEEN UNFAIR 
LABOR PRACTICE CASES AND REPRESENTATION CASES DURING FISCAL VEARS 1949 -1999 


C. Decisional Highlights 


In the course of the Board’s administration of the Act during the 
report period, it was required to consider and resolve complex problems 
arising from the great variety of factual patterns in the many cases 
reaching it. In some cases, new developments in industrial relations, as 
presented by the factual situation, required the Board’s accommodation 
of established principles to those developments. Chapter II on “NLRB 
Jurisdiction,” Chapter Ill on “Board Procedure,” Chapter IV on 
“Representation Proceedings,” and Chapter V on “Unfair Labor 
Practices” discuss some of the more significant decisions of the Board 
during the report period. The following summarizes briefly scme of the 
decisions establishing or reexamining basic principles in significant 
areas. 
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1. Subpoena Enforcement 

In Best Western City View Motor Inn,' the Board held that an 
attorney's affirmation was sufficient to prove service of a subpoena. The 
employer had subpoenaed one of its former employees to appear at a 
hearing on alleged objectionable conduct in an election held among the 
employer’s employees. When the wiiness did not appear at the hearing, 
the employer requested that the Board institute subpoena enforcement 
proceedings in Federal court. As proof of service of the subpoena, the 
employer submitted a document signed by him, which stated that he had 
mailed the subpoena by certified mail, return receipt requested, to the 
witness by placing it in an official postal depository with postage 
prepaid. The unsworn document was dated, and specified the date of 
mailing and the address to which the subpoena had been mailed. The 
employer did not, however, submit the postal return receipt card prior to 
its request for subpoena enforcement. Under these circumstances, the 
Region declined to institute subpoena enforcement proceedings. 

The Board held that the employer had sufficiently proved service of 
the subpoena by submitting the attorney’s signed affirmation of service, 
and directed the Region to institute enforcement proceedings in Federal 
court. The Board’s procedural Rules state that, while the postal return 
receipt is acceptable as proof of service by mail, this method is not 
exclusive and “any sufficient proof may be relied on to establish 
service.” The Board stated that it was immaterial that the employer did 
not prove that the witness actually received the subpoena. Because 
service was effective when the subpoena was mailed, proof that it was 
mailed was sufficient to prove service. 


2. Single-Facility Presumption 

In Central Transport, Inc.,’ a Board majority held that the employer 
had rebutted the board’s presumption in favor of representation petitions 
filed for a single-employer bargaining unit by demonstrating a significant 
history of bargaining on a multiemployer basis for the petitioned-for unit. 

The record showed that the collective-bargaining history for the 
petitioned-for bargaining unit was on a single-employer basis from the 
unit’s inception in 1982, was scheduled to continue on that basis until 
1988 by virtue of contract extension, and that single-employer bargaining 
ceased when the employer unlawfully abrogated the collective- 
bargaining agreement in 1986. Following 1986, however, bargaining 


' 327 NLRB 468 (Members Fox, Liebman, Hurtgen, and Brame). 
* 328 NLRB No 60 (Chairman Truesdale and Member Hurtgen. Member Fox dissenting) 
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had been exclusively on a multiemployer basis, culminating with a 
multiemployer contract effective until March 1998. 

The Board majority held on these facts that the unit employees “have 
had a distinct identity in the multiemployer unit for a significant period 
of time,” while further recognizing that there had been an earlier period 
of collective bargaining on a single-employer basis. Faced with the 
unusual factual situation in which there is a history of collective 
bargaining in the petitioned-for unit on both a single-employer and 
multiemployer basis, the Board majority held that ensuring stability in 
collective-bargaining relationships compelled the preservation of the 


current multiemployer bargaining relationship. 
In dissent, Member Fox observed that the multiemployer bargaining 


history came about only as a result of the employer’s unlawful 
abrogation of the single-employer bargaining agreement in 1986, and 
cautioned that in such circumstances the Board should be hesiant to 
assign controlling weight to that multiemployer bargaining history, and 
declined to do so. The Board majority explained, however, that the 


multiemployer bargaining was in compliance with the earlier bargaining 
order issued by the Board and enforced by the Sixth Circuit, and had 


resulted in a stable and beneficial multiemployer bargaining relationship. 


3. Unpaid Staff 

In WBAI Pacifica Foundation,‘ the Board found that the employer’s 
unpaid staff are not employees within the meaning of Section 2(3) of the 
Act and clarified the existing bargaining unit to exclude them. The 
employer is a not-for-profit corporation engaged in operating a 
noncommercial FM radio station. Paid and unpaid staff have been 
included in the bargaining unit in successive collective-bargaining 
agreements since 1987 when the employer voluntarily recognized the 
union. Unpaid staff produce a majority of the employer’s programs 
under the general direction of the program director. They do not receive 
wages, sick leave, vacations, medical, dental, and health benefits. No 
workers’ compensation or unemployment insurance payments are made 
on their behalf. The number of hours they work is a matter within their 
discretion. Unpaid staff are allowed essentially to act independently 
after the program director initially approves their programs. 

Relying on Supreme Court decisions concerning employee status in 
NLRB v. Town & Country Electric,’ Phelps Dodge Corp. v. NLRB,° and 


* Id, slip op. at 2. 

* 328 NLRB No. 179 (Members Fox, Licbman, and Hurtgen). 
* $16 US. 85 (1995). 

*313 US. 177(1941). 
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Chemical Workers v. } ittsburgh Plate Glass,’ the Board held that unpaid 
staff are not statutory ex :ployees because there is no economic aspect to 
labor or services at the station. In this regard, the Board found that the 
occasional reimbursement for travel, the contractual eligibility for a child 
care allowance, the payment of paid staff wages when substituting for 
paid staff, and the finances for producing programs ar< insufficient 
evidence of compensation, either monetary or in the form of a benefit 
given in exchange for labor. The Board concluded:* 


Unpaid staff do not depend upon the Employer, even in part, for 
their livelihood or for the improvement of their economic 
standards. They do not work for hire and thus the Act’s concern 
with balancing the bargairing power between employer and 
employees does not extend to them. 


4. Section 502 Work Stoppage 


In TNS, Inc.,’ a case on remand from the United States Court of 
Appeals for the District of Columbia Circuit,"° the Board reconsidered 
whether the respondent violated Section 8(aX(3) and (1) of the Act by 

replacing employees who quit work based on a good-faith 
belief that their working conditions had become “abnormally dangerous” 
within the meaning of Section 502 of the Act.'' A panel majority 
consisting of Members Fox and Liebman found the violation. Member 
Hurtgen dissented. 

Section 502 states in relevant part that “Nothing in this Act shall be 
construed to require an individual employee to render labor or service 
without his consent . . . nor shall the quitting of labor by an employee or 
employees in good faith because of abnormally dangerous conditions for 
work . . . be deemed a strike.” 

The respondent produces various forms of ammunition made from 
depleted uranium (DU), a radioactive substance that is both a carcinogen 
and a toxic threat to internal organs, particularly the kidneys. Because of 
DU’s radioactive quality, the respondent was under the jurisdiction of the 
United States Nuclear Regulatory Commission (NCR) which, pursuant to 
an agreement with the State of Tennessee where respondent’s plant was 
located, delegated its plant oversight duties to the Tennessee Division of 
Radiological Health (TDRH). TDRH adopted the official dose limits set 


’ 404 US. 157(1971). 

* id, slip op. at 4. 

* 329 NLRB No. 61 (Members Fox and Licbman, Member Hurtge~ dissenting) 

"° TNS, Inc. v. Oil Workers, 46 F.3d 82 (1995). 

'' The Board dismissed the complaint in the original decision. See 309 NLRB 1348 (1992). 
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by NRC for external and internal exposure to DU, and inspected the 
plant semiannually to ensure compliance with the dose limits. In 
addition, a joint labor-management safety committee conducted monthly 
tours of the plant. 

Over time, employees came to believe that the respondent's 
production process was emitting increasingly dangerous amounts of DU- 
contaminated smoke and vapors. After a number of failed attempts to 
persuade the respondent to improve its production methods to lessen DU 
emissions, the employees finally walked off the job in protest of their 
employer's perceived intransigence. The employer responded by hiring 
permanent replacements. After a lengthy trial, the administrative law 
judge concluded that working conditions at TNS had become abnormally 
dangerous when, following expiration of their collective-bargaining 
agreement, the employees engaged in a work stoppage. The judge 
further concluded that by hiring permanent replacements and refusing to 
reinstate the employees upon their unconditional offer to return to work, 
the respondent violated Section 8(a\(3) and (1) of the Act. 

Majority Members Fox and Liebman found that the protective intent 
of Section 502 applies to “abnormally dangerous threats to employee 
health and safety caused by cumulative exposure to radioactive and toxic 
substances, even where, as here, there may be no immediate, quantifiable 
physical injury.”" To establish that a work stoppage is protected under 
Section 502, the majority articulated the following test to be applied in 
cases involving cumulative, slow-acting dangers to employee health and 
safety: 

The General Counsel must demonstrate by a preponderance of the 
evidence that the employees believed in good faith that their working 
conditions were abnormally dangerous; that their belief was a 
contributing cause of the work stoppage; that the employees’ belief is 
supported by ascertainable, objective evidence; and that the perceived 
danger posed an immediate threat of harm to employee health or safety." 

In concluding that the General Counsel met this test, the majority 
cited evidence of the repeated efforts by employees to have the 
respondent correct the production methods that regularly subjected them 
to contact with DU. The majority also relied on exposure readings 
compiled by TDRH confirming the employees safety and health 
concerns. Having concluded that the employees engaged in a work 
stoppage protected by Section 502, the next question was whether the 
Respondent was entitled under NLRB v. Mackay Radio & Telegraph,"* to 


'? 329 NLRB No. 61, slip op. at 4 
"id. slip op. at 2 
* 304 U.S. 333 (1938) 
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hire permanent replacements. The majority reasoned that a Section 502 
work stoppage is not an economic strike and because the Mackay Radio 
right to hire permanent replacements exists only in an economic strike 
with permanent replacements. By doing so and refusing to reinstate 
employees when they offered to return to work, the majority found that 
the respondent violated Section 8(a\(3) and (1). 

Member Hurtgen, in dissent, stated that Section 502 applied “only 
where the abnormally dangerous conditions are the proximate cause of 
the work stoppage, i.e., but for the abnormally dangerous conditions, the 
employees would not have stopped work.”'® He found that economic 
considerations, which did not concern health and safety matters, would 
have caused the work stoppage and, hence, the “work was not 
proximately tied to abnormally dangerous conditions.” Member 
Hurtgen concluded that, even assuming that abnormally dangerous 
conditions did exist under whatever test is applied, permanent 
replacement of the employees was not precluded by Section 502. 


5. Union Disclaimer of Representation 


In Production & Maintenance Local 101 (Bake-Line Products),"” a 
Board majority held that a union may tell employees that it may disclaim 
its role as a collective-bargaining representative in apparent response to 
the employees’ filing of a deauthorization petition or the loss of a 
evidence that its continued representation of them would be infeasible. 
The Board thus overruled Hospital Employees 1115 Joint Board 
(Pinebrook Nursing Home),"* which held that, in the absence of objective 
evidence of economic infeasibility, a union's preelection threat to 
abandon its representational obligations if the election resulted in 
deauthorization was unlawful. 

The majority reasoned that there is a necessary connection between a 
union’s collection of dues and its continued representation of employees, 
since it is an economic reality that a union needs the assured payment of 
dues from at least some employees to afford continuing to represent 
them. The majority found that, because a union that loses a 
deauthorization election has no assurance that enough employees will 
make regular payments voluntarily, its statement that it may disclaim 


'* 329 NLRB No. 61. slip op. at 12 

id. slip op. at 13 

'’ 329 NLRB No. 29 (Chairman Truesdale and Memtbw 1s Fox and Liebman, Members Hurtgen and 
Brame dissenting) 

* 305 NLRB 802 (1991) 
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representation if it loses a deauthorization election is based on the 
objective reality of representation. Thus, unlike statements by employers 
threatening plant closure in the event of unionization, “there is full 
symmetry between cessation of representation statements and the 
decision to cease representation in the deauthorization context.”"” In a 
footnote. the majority stated that if, as in Pinebrook, a union’s statements 
went b. 4d economic realities and indicated that, if employees voted 
for deauthorization, the union would continue to represent them but 
would not do so properly, such conduct would be unlawful. 

In dissent, Members Hurtgen and Brame stated that they would treat a 
Statement about cessation of representation in the same way that the law 
treats statements about plant closure because, in the absence of a union’s 
explanation of a threatened abandonment of representation, employees 
would reasonably believe that the threat was “in retaliation for their 
deauthorization vote, rather than a mere economic consequence of the 
vote." Members Hurtgen and Brame denied that there is a necessary 
connection between union security and representation, noting that in 
right-to-work states and elsewhere in contracts without union-security 
clauses, many unions represent employees who are not subject to a 
union-security clause. To the extent that there is an economic 
connection, Members Hurtgen and Brame asserted, the union should 


explain that connection to employees. 


6. Remedial Order Provisions 


In TNT Skypak, Inc.,”' the Board overruled precedent” and held that 
where a respondent’s unlawful conduct frustrates the formation of a 
contract, the “execution date” is the date the agreement would have been 
executed but for the respondent’s unfair labor practice. 

On August 27, 1993, the respondent in TNT withdrew from numerous 
tentative agreements with the union because it became apparent that a 
union was about to accept virtually all of the respondent's proposals 
thereby making a contract inevitable. The Board noted that the 
Driftwood remedy for this violation required the respondent to apply 
prospectively any contract to which the union agreed from the date upon 
which the parties executed their agreement. The Board reasoned that this 
inadequately remedied the unlawful conduct at issue. The Board noted 
the well-established principle that any refusal to execute an agreed-upon 
contract is remedied with retroactive execution of that contract. In this 


'* 329 NLRB No. 29. slip op. at 3 

* Id. slip op. at 4 

*' 328 NLRB No. 67 (Chairman Truesdale ard Members Fox and Lichman) 

* Driftwood Convalescent Hospital, 312 NLRB 247 (1993), enfd. 67 F.3d 307 (9th Cir, 1995) 
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context, the Board reasoned “it does not follow that, where Respondent 
has delayed execution of the agreement by its unlawful 
of physical execution of the agreement is the effective 
agreement. Rather, the crucial date here is the initial 
but for Respondent’s unlawful conduct, the agreement 
executed.”” The Board further reasoned that to allow any later i 
date of the agreement would permit the wrongdoer to benefit from its 
misconduct. 

The Board found the August 27, 1993 date of the respondent's 
unlawful withdrawal from tentative agreements to be the starting date of 


D. Financial Statement 


and expenditures of the National Labor Relations 
Board forthe scl yar ede Seton 30 1999, are as follows: 


$121,609,235 
23,380,524 


** 328 NLRB No. 67, slip op. at 2, quoting Crimptex, Inc., 221 NLRB $95 (1975). (Emphasis in 
orginal ) 

** 328 NLRB No. 67, slip op. at 3 

** Includes $369,095 for reumbursables for caschandling in Saipan Also includes $29,300 for 
reumbursables from Agriculture (Fitness Facility) 
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NLRB Jurisdiction 

The Board's jurisdiction under the Act, regarding both representation 
proceedings and ursair labor practices, extends to all enterprises whose 
operations “affect” interstate or foreign commerce.’ However, Congress 
and the courts’ have recognized the Board's discretion to limit the 
exercise of its broad statutory jurisdiction to enterprises whose effect on 
commerce is, in the Board’s opinion, substantial—such discretion being 
subject only to the statutory limitation’ that jurisdiction may not be 
declined when ‘t would have been asserted under the Board's self- 
imposed jurisdiciional standards prevailing on August |, 1959. 
Accordingly, before the Board takes cognizance of a case, it must first be 
established that it had legal or statutory jurisdiction, i.e., that the business 
operations involved “affect” commerce within the meaning of the Act. It 
must also appear that the business operations meet the Board’ s applicable 
jurisdictional standards.’ 


Off-Reservation Commercial Facility 
In Yukon Kuskokwim Health Corp.,° the Board found that under Sac 


& Fox Industries,’ it would effectuate the purposes of the Act to assert 
jurisdiction over the employer, an acute care hospital that is located off 
of a treaty reservation. The employer provides primary and acute care to 


' See Secs Wc) and 10(a) of the Act and also the definitions of “commerce” and “affecting 
commerce” set forth in Sec 2(6) and (7), respectively Under Sec 2(2) the term “employer” does 
not mclude the United States or amy wholly owned Government corporation, any Federal Reserve 
Bank. any state or political subdivision, any person subject to the Railway Labor Act. or any labor 
orgamization other than when acting as an employer The exclusion of nonprofit hospitals trom the 
definition of employer was deleted by the health care amendments to the Act (Pub | 93-360. 88 
Stat 395. effective Aug 25, 1974) Nonprofit hosprtals, as well as convalescent hospitals, health 
maimtenance organizations. health clinics, nursing homes. extended care facilities. and other 
instrtutions “devoted to the care of sick, infirm, or aged person|s].” are now included mm the 
definition of “health care stitutions” under the new Sec 2( 14) of the Act “Agricultural laborers” 
and others excluded from the term “employee” as defined by Sec 2(3) of the Act are discussed. miter 
alia, at 29 NLRB Ann. Rep $2-55 (1964), and 31 NLRB Ann Rep 36 (1966) 

* See 25 NLRB Ann Rep. 18 (1960) 

* See Sec. 14(c\(1) of the Act 

‘ These self-imposed standards are primarily expressed in terms of the gross dollar volume of 
business in question 23} NLRB Ann Rep 18 (1958). See also Floridan Hotel of Tampa. 124 NLRB 
261 (1959), for hotel and motel standards 

* Although a mere showing that the Board s gross dollar volume standards are met 1s ordinarily 
insufficrent to establish legal or statutory yurisdiction. no further proof of legal or statutory 
jurisdiction 15 necessary when it 15 shown that the Board's “outflow-inflow™ standards are met 2 
NLRB Ann Rep 19-20(1960) But sce Stour Valley Emoire Electric Assn . 122 NLRB 92 (1958). 
concernong the treatment of local public utelities 

“328 NLRB No 10! (Chairman Truesdale and Members rox and Brame) 

” 307 NLRB 241 (1992) 


0 ~—=s- Sixty-Fourth Annual Report of the National Labor Relations Board 


Alaskan Natives (about 95 percent of its patients) and nonnatives in 
Bethel, Alaska. © ~ hospital is governed by a 20-member board of 
directors whose © <" ders are elected by the membership of the tribal 
governments of 5. .,laskan Native tribes. Only | or 2 members of the 
40-—44-member petitioned-for bargaining unit of licensed practical nurses 
and registered nurses are Alaskan Natives. The Federal Government 
owns the ouilding occupied by the hospital and the land on which it ts 
located. 

The Board found that the Supreme Court's decision in Alaska v. 
Native Village of Venetie Tribal Governmen® supports the conclusion 
that the hospital is not located on or near Indian land that should be 
treated as tantamount to a reservation, or “Indian country.” In that case, 
the Court found that former reservation land, conveyed in fee simple title 
to Native corporations under Alaska Native Claims Settlement Act 
{ANCSA), 43 U.S.C. § 1601 and et seq.. and subsequently iransferrea to 
the Native Village of Venetie Tribal Government (the Tribe), did not 
constitute Indian country. The Court found that the Tribe's ANCSA 
lands did not satisfy either of the two requirements that define 
“dependent Indian communities”—i.e., the lands must have been set 
aside by the Federal Government for the use of the Indians as Indiar 
land, and the lands must be under Federal superintendence. See Native 
Village of Venetie.” 

In finding that the employer in Yukon Kuskokwim is not located on or 
near “Indian country,” the Board noted that the hospital is not located on 
any land owned by any tribe, and that there is no evidence that the 
Yukon Kuskokwim Delta area is subject to any protective treaty. The 
Board further noted that under Native Village of Venetie, the fact that the 
hospital is located in | of the 12 regions set up by ANCSA is not 
sufficient to find this area to be Indian country. In addition, the Supreme 
Court made clear that Federal aid to fund health care programs does not 
establish the requisite dependency on the Federal Government to find 
Federal superintendence.’ 

The Board, in agreement with the Acting Regional Director, found 
this case to be distinguishable from Southern Indian Health Council." 
In Southern Indian, unlike here. the clinic was located on the reservation 
of one of the consortium members. and most of the 31 nonprofessionals 
sought were Native American. The Board further rejected the 
employer's contention that it 1s exempt from coverage because it does 


*$22 US $20(1998) 
"$22U S a $27-S$33 
“id ash 

" 290 NLRE 436 (1988) 
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not qualify as an employer under Section 2(2) of the Act. Under Sac & 
Fox, the employer does not constitute a political subdivision under the 
Act because it is not located on a reservation or on Indian country. In 
addition, the employer does not function as an arm of the United States, 
and, thus, is not exempt as an “integral part of the government of the 
United States as a whole.” 
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Board Procedure 


The filing of a charge activates the Board’s processes. The charge 
enables the General Counsel, after due investigation, to issue a 
complaint. Section 10(b) of the Act provides, however, “[t}hat no 
complaint shall issue based on any unfair labor practice occurring more 
than 6 months prior to the filing of the charge.” 


A. Limitation of Section 10(b) 


In Ross Stores, Inc.,' a Board majority affirmed an administrative law 
judge's finding that Section 10(b) did not bar litigation of two 8(a)(1) 
allegations because, under the Nickles Bakery /Redd-T' test, a sufficient 
factual relationship existed between those allegations and a timely filed 
8(a)(3) discharge allegation in the original charge. The majority 
overruled Nippondenso Mfg. U.S.A." and found that the factual nexus 
could be established through the allegations’ occurrence during the 
employer's antiunion campaign. 

The Board majority described the Nippondenso decision as an 
“aberrant” departure from its usual rule of finding a sufficient 
relationship in “acts that are part of the same course of conduct, such as a 
single campaign against a union.” Members Hurtgen and Brame would 
find the 8(a)(1) allegations time-barred under Section 10(b). 

The Board, via a different majority (Chairman Truesdale and 
Members Brame and Hurtgen). also found that the Respondent did not 
violate Section 8(a)(1) by stating that the Respondent “would do 
anything in [its] power to keep the union out of the building.” The 
majority found that the statement, by itself, did not indicate possible 
retaliation. The majority distinguished cases cited by the judge in 
support of his finding of a violation as involving other threats or 
circumstances indicating possible retaliation. Members Fox and 
Liebman, dissenting in part, would find this statement to violate Section 
8(a)(1) as indicating that the respondent would resort to unlawful 
conduct to maintain its nonunion status. 


' 329 NLRB No. $9 (Chairman Truesdale and Members Fox, Liebman, Hurtgen, and Brame, 
Member Brame concurring in part and dissenting in part. Members Fox and Liebman dissenting in 
part. Member Ilurtgen separately dissenting in part) 

~ Nachles Bakery of Indiana, 296 NLRB 927 (1989) 

‘ Redd-l. Inc., 290 NLRB 1115 (1988) 

* 299 NLRB $45 (1990) 

*329 NLRB No. 59. slip op. at |. quoting NLRB v. Central Power & Light Co.. 425 F.2d 1318, 1321 
(Sth Cur. 1970) 
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B. Subpoena Enforcement 


In Best Western City View Motor Inn,° the Board held that an 
attorney's affirmation was sufficient to prove service of a subpoena. In 
light of the fact that proof of service of the subpoena had been made, the 
Board remanded the case to the Region with instructions to institute 
subpoena enforcement proceedings pursuant to the employer’s prior 
request. 

The employer subpoenaed one of its former employees to appear at a 
hearing held in 1996 on alleged objectionable conduct at an election held 
among the employer’s employees. According to the employer, prior to 
the election the witness had been visited by agents of the union who 
threatened him with reprisals if he did not vote for the union. When the 
witness did not appear at the hearing, the employer requested that the 
Board institute subpoena enforcement proceedings in Federal court. 

As proof of service of the subpoena, the employer’s counsel 
submitted a document signed by him, which stated that he had mailed the 
subpoena by certified mail, return receipt requested, to the witness by 
placing it in an official psstal depository with postage prepaid. The 
document was dated, and specified the date of mailing and the address to 
which the subpoena had been mailed. The employer did not, however, 
submit the postal return receipt card prior to its request for subpoena 
enforcement. Under these circumstances, the Region declined to 
institute subpoena enforcement proceedings. 

The Board held that the employer had sufficiently proved service of 
the subpoena by submitting the signed attorney’s affirmation of service. 
The Board’s procedural Rules state that, while the postal return receipt is 
acceptable as proof of service by mail, this method is not exclusive and 
“any sufficient proof may be relied on to establish service.” The Board 
stated that “it is evident from the plain language of the Board’s Rules and 
Regulations that service may be proved without submission of the postal 
return receipt card.”” 

The Board also stated that it was immaterial that the employer did not 
prove that the witness actually received the subpoena. Because service 
was effective when the subpoena was mailed, proof that it was mailed 
was sufficient to prove service. In this regard, noting that the document 
described in detail the date and method of mailing and the address to 
which the subpoena was mailed, the Board held that the attorney’s 
affirmation was sufficient proof that service had been made even though 
it was unsworn. Because the employer had sufficiently proved service of 


“327 NLRB 468 (Members Fox, Liebman, Hurtgen, and Brame). 
"Id., slip op. at 2 
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the subpoena, the Board directed the Region to institute enforcement 
proceedings in Federal court. 


C. Withdrawal of Decertification Petition 


In Transportation Maintenance Services,* a Board majority denied the 
employer’s motion to reconsider its approval of the employee- 
petitioner’s request to withdraw his decertification petition after the 
election had been held but before the ballots had been tallied. 

In Transportation Maintenance, a unit employee filed a petition 
seeking to decertify the union as the bargaining representative. The 
Regional Director directed an election. Because the union filed an 
appeal to the Board from this direction of election, the Region 
impounded the ballots. While the appeal was pending, the employee- 
petitioner sought to withdraw the decertification petition. The Board 
granted that request and, in response to the employer’s motion for 
reconsideration, reaffirmed its Order. 

In reaffirming approval of the withdrawal request, the Board majority 
rejected the employer’s argument that it was inequitable to permit the 
single-employee-petitioner to withdraw the petition because it deprived 
unit employees of their vote. Citing Casehandling Manual Section 
11116,” the majority found that withdrawal requests will be granted 
unless they appear to have the purpose of circumventing Section 9©(3)’s 
l-year election bar rule. Relying on Casehandling Manual Section 
11110.1,"° the majority further concluded that “effectuation of the 
petitioner’s desire to withdraw the petition, in the absence of any 
indication that it is anything other than voluntary or any evidence that 
other employees oppose the withdrawal, actually furthers one of the 
primary purposes of the Act, namely that of promoting stability in 
collective-bargaining relationships.” 

In dissent, Members Hurtgen and Brame argued that the employer's 
motion should be granted, the petition reinstated, and the impounded 
ballots tallied. In their view, a secret-ballot election, conducted under the 
Board’s supervision, “most accurately reflects the views of unit 
employees regarding representation.” Therefore, where a decertification 
election has been conducted, Members Hurtgen and Brame would not 
permit the views of unit employees to be negated by the subsequent 
withdrawal by an individual employee. 


* 328 NLRB No. 93 (Chairman Truesdale and Members Fox and Liebman, Members Hurtgen and 
Brame dissenting). 
* NLRB Casehandling Manual (Part Two), Representation Proceedings, Sec. 11116. 
" This section states that there is a general policy which favors the effectuation of a petitioner's 
genuine voluntary desire to drop the proceeding 

' Slip op. at | 
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D. Interpreter Services 


In Solar International Shipping Agency.’” the Board endorsed the 
General Counsel's longstanding policy that the Agency will provide and 
pay for interpreter services in pre- and post-election representation 
proceedings. However, in order to reduce tie Agency’s interpreter costs, 
the Board stated that, where it is unclear whether a non-English speaking 
witness’ testimony would be relevant or necessary, the Region or hearing 
officer could appropriately request the party that intends to call the 
witness to identify, either through a formal offer of proof or any other 
method satisfactory to the Region or hearing officer, the nature of the 
testimony to be given by the witiess. In this manner, the Region would 
be able to determine in advance (i.¢., prior to retaining the interpreter) 
whether the testimony would be probative of the issues and assist the 
Region's investigation. The Board noted that if the party declined to 
identify the nature of the witness’ testimony, the Region could properly 
decline to retain an interpreter for that witness’ testimony and the party 
would then have to decide whether to forgo calling that witness or retain 
an interpreter for the witness itself, 


E. Effect of Settlement Agreement 


In Outdoor Venture Corp..’* the Board denied the respondent's 
Motion for Summary Judgment. The Board held that a settlement 
agreement in a prior case did not bar litigation of a complaint allegation 
that the presettlement conduct prolonged a strike and converted it to an 
unfair labor practice strike. The Board found that the settlement 
agreement in the prior case specifically reserved in the “SCOPE OF THE 
AGREEMENT” clause the General Counsel's right to use the settled 
conduct for the purpose of establishing the unfair labor practice strike 
allegation in the present case. The Board found that the use of 
presettlement conduct for the purpose of establishing the unfair labor 
practice strike allegation falls within the phrase, “any relevant purpose in 
the litigation of... any other case.”""* 

The Board also rejected the respondent's argument that summary 
judgment was appropriate because the execution of the settlement 
agreement and the notice posting reconverted the work stoppage to an 
economic strike prior to the employees’ unconditional offer to return to 
work. The Board stated that because the notice posting period was still 
in effect at the time of the offer to return to work the Board could not 
find that the unfair labor practices allegedly prolonging the strike were 


" 327 NLRB 369 (Chairman Truesdale and Members Fox, Liebman, Hurtgen, and Brame) 
' 327 NLRB 706 (Chairman Truesdale and Members Fox and Liebman) 
id, at 707 
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fully remedied or that the strike was converted to an economic strike at 
that time. 

The Board further rejected the respondent’s argument that the 
allegations in the complaint were barred by Section 10(b). The General 
Counsel was not seeking a remedy for the conduct occurring more than 6 
months before the filing of the charge. The litigation of that conduct was 
required only to establish that the strike was an unfair labor practice 
strike. 


DY 


BLAME PAGE 


Representation Proceedings 39 
IV 


Representation Proceedings 


The Act requires that an employer bargain with the representative 
designated by a majority of its employees in a unit appropriate for 
collective bargaining. But it does not require that the representative be 
designated by any particular procedure as long as the representative is 
clearly the choice of a majority of the employees. As one method for 
employees to select a majority representative, the Act authorizes the 
Board to conduct representation elections. The Board may conduct such 
an election after a petition has been filed by or on behalf of a group of 
employees or by an employer confronted with a claim for recognition 
from an individual or a labor organization. 

Incident to its authority to conduct elections, the Board has the power 
to determine the unit of employees appropriate for collective bargaining 
and to formally certify a collective-bargaining representative on the basis 
of the results of the election. Once certified by the Board, the bargaining 
agent is the exclusive representative of all employees in the appropriate 
unit for collective bargaining with respect to rates of pay, wayes, hours 
of employment, and other conditions of employment. 

The Act also empowers the Board to conduct elections to decertify 
incumbent bargaining agents that have been previously certified or that 
are being currently recognized by the employer. Decertification petitions 
may be filed by employees, by individuals other than management 
representatives, or by labor organizations acting on behalf of employees. 

This chapter concerns some of the Board’s decisions during the past 
fiscal year in which the general rules governing the determination of 
bargaining representative were adapted to novel situations or reexamined 
in the light of changed circumstances. 


A. Single-Facility Presumption 


In Central Transport, Inc.,' a Board majority held that the employer 
had rebutted the Board’s presumption in favor of representation petitions 
filed for a single-employer bargaining unit by demonstrating a significant 
history of bargaining on a multiemployer basis for the petitioned-for unit. 
The representation petition for a single-employer bargaining unit of the 
employer's dock and yard workers was accordingly dismissed. 

The record showed that the collective-bargaining nistory for the 
petitioned-for bargaining unit was on a single-emplcyer basis from the 
unit’s inception in 1982, was scheduled to continve on that basis until 


' 328 NLRB No. 60 (Chairman Truesdale and Member Hurtgen, Member Fox dissenting) 
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1988 by virtue of contract extension, and that single-employer bargaining 
ceased when the employer unlawfully abrogated the collective- 
bargaining agreement in 1986. Following 1986, however, bargaining 
had been exclusively on a multiemployer basis, culminating with a 
multiemployer contract effective until March 1998. 

The Board majority held on these facts that the unit employees “have 
had a distinct identity in the multiemployer unit for a significant period 
of time,” while further recognizing that there had been an earlier period 
of collective bargaining on a single-employer basis. Faced with the 
unusual factual situation in which there is a history of collective 
bargaining in the petitioned-for unit on both a single-employer and 
multiemployer basis, the Board majority held that ensuring stability in 
collective-bargaining relationships compelled the preservation of the 
current multiemployer bargaining relationship. 

In dissent, Member Fox found that the employer had failed to rebut 
the presumption in favor of the petitioned-for single-employer unit. 
Member Fox observed that the multiemployer bargaining history came 
about only as a result of the employer's unlawful abrogation of the 
single-employer bargaining agreement in 1986. Member Fox cautioned 
that in such circumstances the Board should be hesitant to assign 
controlling weight to that multiemployer bargaining history, and declined 
to do so. The Board majority explained, in contrast, that the 
multiemployer bargaining was in compliance with the earlier bargaining 
order issued by the Board and enforced by the Sixth Circuit, and had 
resulted in a stable and beneficial multiemployer bargaining relationship. 


B. Appropriate Unit Issues 


1. Firefighters 


In Boeing Co., Inc.,’ a Board majority held that the employer's 
firefighters should be severed from the existing bargaining unit of guards 
and firefighters because the firefighters’ security-related responsibilities, 
including those assigned to them during a 1995 strike at the employer's 
facilities, are minor and incidental to their overall firefighting 
responsibilities. Thus, the Board held that the firefighters’ continued 
inclusion in the unit of guards and firefighters conflicts with Section 
9(b\(3) of the Act.‘ 


* id, slip op. at 2 

* 328 NLRB No. 25 (Chairman Truesdale and Member Licbman, Member Brame dissenting) 

* Sec %b)\3) of the Act prohibits the Board from certifying for collectrve-bargaiing purposes a unit 
of employees that includes both guards and nonguards 
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Having found over four decades ago that the employer's firefighters 
performed significant security-related duties, the Board certified the 
United Plant Guard Workers of America (UPGWA) as the bargaining 
representative for a unit composed of both the employer's firefighters 
and its security guards.’ In 1996, the International Association of Fire 
Fighters petitioned the Board to represent a unit consisting solely of 
firefighters. The petitioner argued that the firefighters’ duties and 
responsibilities have changed substantially, and that because the 
firefighters no longer perform security-related responsibilities their 
continued inclusion in a guard unit is unwarranted. After thoroughly 
examining the firefighters’ present-lay duties and responsibilities, 
including those assumed during per.ods of strike by other bargaining 
units at the employer's facilities, the Regional Director concluded that 
the firefighters’ continued inclusion in the mixed unit was contrary to 
Section 9(b\(3) of the Act. ~ Therefore, the Regional Director 
recommended that the Board conduct a severance election among a 
bargaining unit composed solely of firefighters. The employer and 
UPGWA, the intervenor, petitioned the Board to review and reverse the 
Regional Director's determination, arguing in particular that the 
firefighters’ significant security-related responsibilities during a 1995 
strike cloaked them with guard status under Section 9(b\(3) of the Act. 
The Board granted review and, employing a modified rationale with 
respect to the analysis of the firefighters’ responsibilities during periods 
of strike at the employer's facilities, affirmed the Regional Director's 
decision that the firefighters are not statutory guards. 

In examining the firefighters’ security-related responsibilities 
assumed during periods of strike at the employer's facility, the Board 
concluded that only security-related responsibilities that are not minor 
and incidental to the employees’ overall responsibilities during the strike 
will cause the employees to acquire guard status under the Act. Thus, 
during the 1995 strike in this case, the Board found that the firefighters 
retained their primary and fundamental responsibilities to prevent fires 
and other hazardous conditions from arising, and to respond to fire and 
other emergency calls. The increased frequency of the firefighters’ 
standard building tours remained essentially fire and safety-related in 
nature, and any assigned security-related responsibilities during the 
strike, such as the charge to notify the security department if any 
suspicious circumstances arose, were minor and incidental to their 
overall firefighting responsibilities during the strike. 

Member Brame disagreed that the firefighters’ severance from the 
guard unit is permitted under Section 9(b)(3) of the Act. He rejected the 


* Boeing Airplane Co., 116 NLRB 1265 (1956) 
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Board's limited construction of Section 9(b\(3), and adopted the broader 
view of the Eighth Circuit, which holds that employees are guards if they 
are charged with the responsibility of enforcing the employer's rules, 
regardless of whether those rules are security rules or fire safety rules. 
Under that broad definition of guard status. Member Brame concluded 
that the firefighters in this case have rules enforcement responsibilities 
during both strike and nonstrike periods, and that they are, therefore, 
guards within the meaning of Section 9(b)\(3). 


2. Combination Retail and Wholesale Operations 


In A. Russo & Sons, Inc.,° the Board majority found that the standard 
for warehouse units in the retail industry set forth in A. Harris & Co.’ is 
no longer applicable to combination retail and wholesale operations. The 
issue of whether A. Harris applies where an employer operates on both a 
retail and wholesale basis was specifically left open in Esco Corp..* 
where the Board found that A. Harris is not applicable to wholesale or 
nonretail operations. Under the A. Harris test, separate warehouse units 
would be permitted where the employer's warehousing operation is 
geographically separated from its retail store operations, there is separate 
supervision of the employees engaged in warehousing functions; and 
there is no substantial integration among the warehousing employees and 
those engaged in other store functions. These criteria had been applied, 
without explanation, to a combination retail and wholesale operation in 
Napa Columbus Parts Co.” \n A. Russo, the Board majority overruled 
Napa Columbus Parts to the extent that it was decided under the 4. 
Harris criteria. The Board majority found Napa to be an aberration, and 
noted that during the 15 years from the Napa decision until the present 
no other published Board case has applied A. Harris to mixed 
wholesale/retail operations. 

The employer in A. Russo is engaged in the retail and wholesale 
distribution of fruits, vegetables, flowers, and plants. The employer 
houses its retail and wholesale operation in the same facility. Applying 
the traditional community-of-interest test to the facts of the case, the 
Board majority found that the petitioned-for unit, consisting of 
truckdrivers, order pickers, and processors, constitutes an appropriate 
unit for bargaining. 


* 329 NLRB No 43 (Chairman Truesdale and Members Fox and Licbman. Members Hurtgen and 
Brame separately dissenting) 

"116 NLRB 1628 (1956) 

* 298 NLRB 837, 841 fm 7 (1990) 

* 269 NLRB 1052 (1984) 
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In separate dissents, Members Hurtgen and Brame both stated that 
they would continue to apply A. Harris to combination retail and 
wholesale establishments, and that they would find a separate warehouse 
unit not to be appropriate. Both Members emphasized that Napa has 
been on the books for 15 years and is therefore established precedent, 
and both rejected the majority's claim that compelling considerations 
support the overruling of Napa. Members Hurtgean and Brame 
emphasized that the wholesale operation in this case is fully integrated 
into the retail operation. Member Brame also emphasized the significant 
retail component in this case, and noted that whe majority failed to 
explain why the retail component of the employer's business does not 
activate the criteria on its own. He noted that “the proper inquiry should 
start with the premise that the 4. Harris criteria apply to retail operations 
since that has been the law since 1956. From this premise, one should 
then move forward to determine if a combined retail/wholesale business 
retains enough of the retail aspect for the A. Harris criteria t« apply in 
that mixed setting." 


3. Unpaid Staff 


In WBAI Pacifica Foundation," the Board found that the employer's 
unpaid staff were not employees within the meaning of Section 2(3) of 
the Act and clarified the existing bargaining unit to exclude them. 

The employer is a not-for-profit corporation engaged in operating a 
noncommercial FM radio station. Paid and unpaid staff have been 
included in the bargaining unit in successive collective-bares'ning 
agreements since 1987 when the employer voluntarily recog ..4 the 
union. 

Unpaid staff produce a majority of the employer's programs under the 
general direction of the program director. They do not receive wages, 

' leave, vacations, medical, dental, and health benefits. No workers 

, »ensation or unemployment insurance payments are made on their 
ov 'f. The number of hours they work is a matter within their 
discretion. Unpaid staff are allowed essentially to act independently 
after the program director initially approves their programs. 

Reviewing the Supreme Court's decisions concerning employee status 
in NLRB v. Town & Country Electric,” Phelps Dodge Corp. v. NLRB," 
and Chemical Workers v. Pittsburgh Plate Glass,"* the Board stated:"° 


"id. sip op a6 

328 NLRB No. 179 (Members Fox, Lichman, and Hurtgen) 
" S96US 85 (1995) 

“S3ISUS 177(1941) 

“404 US 157(1971) 

"328 NLRB No 179. sipop a3 
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At the heart of each of the Court's decisions is the principle that 
employee status must be determined against the background of the 
policies and purposes of the Act. The damage caused to the nation’s 
commerce by the inequality of bargaining power between employees 
and their employers was one of the central problems addressed by 
the Act. A central policy of the Act is that the protection of the rich 
of employees to organize and bargain collectively restores equality 
of bargaining power between employers and employees and 
safeguards commerce from the harm caused by labor disputes. The 
vision of a fundamentally economic relationship between employers 
and employees is inescapable. 

Under this rationale, the Board found that unpaid staff were not 
Statutory employees because there was no economic aspect to their 
relationship with the employer. They received no compensation for 
labor or services at the station. In this regard, the Board found that the 
occasional reimbursement for travel, the contractual eligibility for a child 
care allowance, the payment of paid staff wages when substituting for 
paid staff, and the finances for producing programs were insufficient 
evidence of compensation, either monctary or in the form of a benefit 
given in exchange for labor. The Board concluded: 

Unpaid staff do not der end upon the Employer, even in part, for their 
livelihood or for the improvement of their economic standards. They 
do not work for hire and thus the Act's concern with balancing the 
bargaining power between employer and employees does not extend 
to them. 
Having concluded that unpaid staff were not statutory employees, 
the Board clarified the existing bargaining unit to exclude them. 


C. Election Objections 


In Laidlaw Transit, Inc,’ the Board directed a new election after 
concluding that a Board agent had improperly allowed an employee to 
vote after the polls had closed. The majority considered and rejected the 
contention that the Board agent's testimony should be taken. 

The Board agent conducting the election had, on his own initiative, 
permitted a late-arriving voter to cast a ballot, then opened and counted 
the ballot with the others. The vote was tied, with the result that the 
petitioner failed to establish a majority. The petitioner objected to the 
election, contending that it was improper for the Board agent to have 
allowed the late employee to vote. 


"id shpop a4 
'* 327 NLRB 315 (Members Fox and Brame, Member Hurtgen dissenting) 
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The employer argued that the petitioner had acquiesced in the vote; 
however, the hearing officer discredited the employer witnesses who 
testified to that effect. Members Fox and Brame adopted the hearing 
officer’s conclusion that the Board agent had neither sought the positions 
of the parties nor obtained their agreement before accepting the ballot. 
The majority also noted that the Board agent had not challenged the 
ballot himself pursuant to the Board’s Casehandling Manual on 
Representation Proceedings. Because the procedural improprieties could 
have affected the results, the majority ordered a second election. 

Member Hurtgen dissented, based on his view that the Board should, 
sua sponte, call the Board agent to testify, as he was the person through 
whom an agreement would be reached. The majority disagreed, 
concluding that, notwithstanding the Board agent’s role, there was no 
record basis for disregarding the hearing officer’s credibility resolutions 
or for reversing his ruling that the record as it stood contained sufficient 
evidence to decide the issues. The majority noted that all six employer 
and petitioner witnesses who participated in the disputed events had 
testified. 

The majority additionally relied on the Board’s strong and 
longstanding policy, adopted to avoid the appearance of partiality, 
against Board employees appearing as witnesses in Board proceedings. 
The majority noted that pursuant to the Board’s Rules and Regulations 
and applicable case law Board employees may appear only on special 
application to the General Counsel demonstrating unusual circumstances. 
The majority concluded that “[u}nusual circumstances are not present 
where other witnesses are available and the issues can be resolved 
through credibility resolutions.”"* 

In Browning-Ferris Industries of California,'’ a majority set aside an 
election because the Board agent denied the union’s request to use as its 
observers individuals who were not current employees of the employer, 
and conducted the election with two observers for the employer and none 
for the union. The majority found that the Board agent’s action 
constituted a material breach of the stipulated election agreement, which 
invalidated the election. 

The day before the election the union informed the Region that it had 
been unable to persuade any current employee of the employer to act as 
an observer, and that it wished to use individuals employed elsewhere. 
At the preelection conference, however, the employer objected to the use 
of observers who were not its employees. The Board agent declined to 


"Id. at 316 
'’ 327 NLRB 704 (Members Fox and Liebman, Member Hurtgen dissenting). 
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allow the individuals to serve as observers. As a result, the employer had 
two observers and the union had none. 

The majority agreed vvith the Acting Regional Director that the Board 
agent’s action caused a breach of the Stipulated Election Agreement’s 
provision that each pavty could have an equal number of observers, and 
that such a breach is a material breach of the agreement that warrants 
setting the election aside, without a showing of prejudice.” The majority 
noted that to have allowed individuals who were not employees of the 
employer to be the union’s observers would not have been a material 
breach of the election agreement and thus would not have been 
objectionable per se.” Therefore, the majority held, the Board agent 
should have advised the parties of the potential adverse consequences of 
using the individuals in question as observers, i.e., that the employer 
could file election objections on the basis that the union’s observers were 
not employees of the employer and that, if the use of those individuals 
was determined to be unreasonable under all the circumstances, the 
election could be set aside. With the union thus on notice, the election 
could proceed with the observers chosen by the parties. 

In dissent, Member Hurtgen would not have invalidated the election. 
In his view, the Board agent did not abuse his discretion by denying the 
union’s request to use nonemployee obsei vers. Member Hurtgen noted 
that the Board agent acted consistently with Section 11310 of the 
Board’s Casehandling Manual, which provides that observers must be 
nonsupervisory employees of the employer, unless the parties agree 
otherwise. He also observed that the Board agent had consulted with 
both parties and was willing to allow the union to have the same number 
of observers as the employer, provided that they were employees of the 
employer.” 

In Millsboro Nursing & Rehabilitation Center,” the Board majority 
held that the election proceedings were not tainted by the prounion 
conduct of supervisors, including the solicitation of authorization cards 
by a supervisor. The majority agreed with the hearing officer that the 
employer's objection should be overruled, finding that the employer 
clearly communicated its antiunion position to employees early in the 
campaign, and no threats or promises of benefits were made ‘xy any 
charge nurse. The majority applied Board precedent and reje:ted the 
dissent’s assertion that supervisory solicitation of authorizatior, cards is 
inherently coercive and objectionable. 


® NLRB v. Frontier Hotel, 525 F 2d 293 (9th Cir. 1980) 

”" Kelley & Hueber, 309 NLRB $78, $79 (1992) 

” In this respect, Member Hurtgen found the case distinguishable from Frontier Hore/, supra. in 
which the Board agent acted without justification and without consulting the employer 

” 327 NLRB 879 (Members Liebman and Brame, Member Hurtgen dissenting in part) 
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In dissent, Member Hurtgen stated that he did not agree with current 
Board law. Instead, he found that supervisory solicitation of cards is 
coercive and objectionable, absent mitigating circumstances. Member 
Hurtgen analogized supervisory solicitation of authorization cards to the 
impermissible supervisory solicitation of employees to revoke their 
authorization cards. Member Hurtgen would “treat evenhandedly” 
prounion and antiunion supervisory solicitation. 

In Randell Warehouse of Arizona, ** the Board overruled employer 
objections to an election based on the union’s having photographed 
union representatives distributing union literature outside the employer's 
facility. Overruling Pepsi-Cola Bottling Co..> the Board held that the 
union’s photographing of employees, which was not accompanied by any 
threats or other coercive conduct, was not unlawful. 

The snajority noted that a long line of Board and court decisions 
permits unions to ask employees directly whether they support the union, 
to attempt to persuade employees to sign petitions in support of 
representation, and to record the employees’ responses.” The Board has 
also found that a union did not interfere with employee free choice when 
it asked prounion employees to report to the union the activities of 
coworkers who were assisting management during the election 
campaign.”’ Because Pepsi-Cola's premise that union photographing or 
videotaping of employees engaged in protected activities during an 
election campaign, without more, necessarily interferes with employee 
free choice is inconsistent with these principles, the Board overruled it. 

The Board noted, however, that this case did not involve 
photographing of employees in connection with picket line activities, and 
the Board expressed no opinion as to the coercive nature of 
photographing by a union under those circumstances. Likewise, the 
Board held that photographing that is accompanied by threats, such as 
the statement that “we've got it on film; we know who you guys are. . . 


* 328 NLRB No. 153 (Chairman Truesdale and Members Fox and Licbman, Member Brame 
concurring in the result. Member Hurtgen dissenting) 

** 289 NLRB 736 (1988) 

* See Springfield Hospuial. 2841 NLRB 643. 692-693 (1986) (overruling employer's objection that 
union coerced employees by asking them whether they were for or against union and recording 
responses on charts, in the absence of threats of reprisal), enfd. 899 F.2d 1305 (2d Cir. 1990), Kusan 
Mfg. Co., 267 NLRB 740 (1983) (overruling employer's objection that union interfered with the 
election by soliciting employees to sign a prounton petition, by corculating the petition, and by 
distributing copies of the petition, in the absence of threats of reprisal), enfd. 749 F 2d 362 (6th Cir. 
1984). JC Penney Food Dept. 195 NLRB 921 fn. 4 (1972) (overruling employer's objection that 
union interfered with the clection by polling employees as to how they were going to vote im the 
election, in the absence of coercion), enfd 82 LRRM 2173 (7th Cir. 1972), followed in Melrose- 
Wakefield Hospital vy NLRB. 615 F 2d $63, 569 (ist Cur 1980) 

” Mercy-Memorial Hosptial. 279 NLRB 360 (1986), affd in the summary judgment proceeding 282 
NLRB No 5§ (1986) (not reported in Board volumes), enfd sub nom NLRB v. Mercy-Memorial 
Hospital Corp. 836 F 2d 1022 (6th Cur 1988) 
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after the union wins the election some of you may not be here,” is 
unlawful because the union’s conduct, in light of the threat, was coercive 
under the circumstances.” 

The Board rejected any criticism of its decision as inconsistent with 
cases holding that employers may not lawfully photograph employees 
engaged in protected activities absent proper justification. Noting that 
employers have virtually absolute control over employees’ terms and 
conditions of employment, the Board held that applying a different 
standard to employer photographing properly recognizes the difference 
in the coercive impact of employer, as compared to union, conduct. 

Member Brame, concurring, agreed that the union’s photographing of 
employees was not coercive, but would have found that employer 
photographing also was not coercive under similar circumstances. 
Reviewing the legislative history of the Taft-Hartley Act and the 
development of the uw concerning employer and union photographing, 
Member Brame concluded that a per se standard, in which conduct is 
presumed to be coercive, is not permissible under the Act. Rather, the 
coercive nature of employer conduct, and union conduct, must be 
determined under all the circumstances of a case and by application of a 
uniform standard. 

Member Brame proposed five criteria to determine whether union or 
employer photographing or videotaping is coercive: (1) whether the 
photographing occurred in the context of serious independent unfair 
labor practice conduct; (2) whether the activity photographed was carried 
on in an open and public way; (3) whether the photographing took place 
at the employer's or union’s premises, or at a location unconnected with 
either party; (4) whether the photographing was done in a “conspicuous” 
manner, and (5) whether the party photographing the activity had a 
“legitimate” or “proper” justification as previously recognized by the 
Board. Applying these criteria) Member Brame concluded that the 
union’s conduct in this case was not coercive. 

Member Hurtgen, dissenting, would have found that the union’s 
photographing of employees was coercive, and would not have overruled 
Pepsi-Cola. Member Hurtgen also noted that the majority's holding was 
inconsistent with the Board’s approach to employer photographing and 
stated that, in agreement with Member Brame, he would apply a uniform 
standard to determine whether photographing is objectionable conduct 
irrespective of whether the photographing is by a union or an employer. 
However, Member Hurtgen found it unnecessary to pass on the broader 


™* 328 NLRB No 153. slip op at2 
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issues posed by Member Brame concerning the proper evaluation of 
union and employer photographing as unfair labor practices. 

D. Bars to an Election 


1. Recognition Bar 

In Ford Center for the Performing Arts.” the Board found that an 
employer's recognition of an intervenor bars a subsequent petition filed ? 
months later because a sufficient time for bargaining between the 
employer and the intervenor had not e/apsed at the time the petitioner 
filed its petition. After voluntarily recognizing the intervenor union as 
the representative of a majority of its employees, the employer and 
intervenor commenced bargaining for an initial contract. Subsequently, 
the parties agreed to a draft contract, and the employer operated under 
the terms of this agreement with regard to wages, holidays, and 
disciplinary procedure. The employer later hired a director of labor 
relations to finalize the agreement. Over the course of the next several 
months, the director negotiated certain additional agreements and side 
letters with the intervenor. Nine months after the employer's recognition 
of the intervenor, but before their contract was finalized, the petitioner 
filed a petition seeking to represent a portion of the employer's 
employees. 

The Board found that the employer's voluntary recognition of the 
intervenor should bar the petition because a reasonable time for 
bargaining had not yet elapsed. The Board explained that “[w)here an 
employer has voluntarily recognized a union as the representative of its 
employees in good faith and based upon a demonstrated showing of 
majority status, that recognition serves as a bar for a reasonable period of 
time to allow the parties to bargain free from challenge to the union's 
majority status.”’' The Board concluded that under the circumstances, 
“[{i}t is plain that the parties were working diligently to reach a final 
agreement. That the process took 9 months was clearly not 
unreasonable, especially given the difficulties of initial contract 


bargaining.” 


2. Successor Bar 


In St. Elizabeth Manor, Inc.,” the Board announced the adoption of a 
“successor bar” rule and held that once a successor employer's obligation 


” 328 NLRB No. | (Members Fox, Liebman, and Hurtgen) 

“Id, slip op. at! 

“id. slip op at2 

"329 NLRB No 36 (Chairman Truesdale and Members Fox and Liebman. Members Hurtgen and 
Brame dissenting) 


50 = Sixty-Fourth Annual Report of the National Labor Relations Board 

to recognize an incumbent union attaches, the union is entitled to a 
reasonable period of time for bargaining without challenge to its majority 
Status. 

The employer assumed the predecessor’s operations without hiatus 
and retained a majority of the predecessor's employees in the bargaining 
unit of service ard maintenance employees represented by the union. 
The union requested, and the employer granted, recognition and the 
parties thereafter held several bargaining sessions. On the day a fourth 
bargaining session was to have been held, the employer filed an RM 
petition. 

The Regional Director concluded that the employer’s voluntary 
recognition of the union did not constitute a bar to the petition based on 
Southern Moldings, Inc.,”* which held that a recognition bar applies only 
in initial organizing situations and not in situations involving recognition 
by a successor employer. The Board overruled Southern Moldings. The 
Board reasoned that, as in initial recognition situations, the parties are 
undergoing a stressful transitional period, and that bargaining in a 
successor situation is likely to present a greater challenge than bargaining 
between partners in an established relationship. Furthermore, because a 
successor employer “may be reluctant to commit itself wholeheartedly” 
to bargaining if the union’s majority status can be attacked at any time 
following recognition, “[a] reasonable period free of outside distractions 
will permit the parties to attempt to bring their new relationship to 
fruition.” Finally, the successor bar rule serves to balance the 
competing policies of employee freedom of choice and the promotion of 
stable bargaining relationships, in furtherance of the Act's overriding 
objective of industrial peace. 

Members Hurtgen and Brame, dissenting, would have adhered to 
existing Board and court precedent as articulated in Southern Moldings, 
as the extension of the recognition bar rule to successor employers 
“den[ies] the employees their Section 7 right to change or reject their 
collective-bargaining representative” and gives the incumbent union an 
unfair advantage. 


“219 NLRB 119 (1975) 
"329 NLRB No 36. ship op at 3 
“id. shpop a9 


V 


Unfair Labor Practices 


The Board is empowered under Section 10(c) of the Act to prevent 
any person from engaging in any unfair labor practice (listed in Sec. 8) 
affecting commerce. In general, Section 8 prohibits an employer or a 
union or their agents from engaging in certain specified types of activity 
that Congress has designated as unfair labor practices. The Board, 
however, may not act to prevent or remedy such activities until an unfair 
labor practice charge has been filed with it. Such charges may be filed 
by an employer, an employee, a labor organization, or any other person 
irrespective of any interest he or she might have in the matter. They are 
filed with the Regional Office of the Board in the area where the alleged 
unfair labor practice occurred. 

This chapter deals with decisions of the Board during fiscal year 1999 
that involved novel questions or set precedents that may be of substantial 
importance in the future administration of the Act. 


A. Employer Domination of Labor Organization 


In EFCO, Corp., ' the Board found that the respondent's Employee 
Benefits Committee, Policy Review Committee, and Safety Committee 
were labor organizations as defined ‘vy Section 2(5) of the Act, and that 
the respondent violated Section 8(a)(2) by forming and dominating these 
three employee committees. However, in disagreement with the 
administrative law judge, the Board found that the respondent's 
Employee Suggestion Screening Committee was not a labor organization 
and therefore the respondent did not violate Section 8(a)(2) with regards 
to it. The Board applied Electromation, Inc." and E. 1. Du Pont & Co.’ 

In finding labor organization status for the Employee Benefits 
Committee, Policy Review Committee, and Safety Committee, the Board 
found that the committees existed for the purpose, at least in part, of 
“dealing with” the employer concerning the matters set forth in Section 
2(5) of the Act, which include “grievances, labor disputes, wages, rates 
of pay, hours of employment or conditions of work.” The Board found 
that the Employee Benefits Committee and the Policy Review 
Committee solicited ideas and comments from employees and 
formulated and presented numerous proposals to management for its 
consideration, some of which management adopted and others it rejected. 


' 327 NLRB 372 (Members Fox, Licbman, and Brame) 
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With regard to the Safety Committee, the Board found that a 
significant portion of its purposes and functions, such as the reporting 
and correcting of safety problems, would not contribute to a finding that 
it is a labor organization. It noted that an employer's delegation of safety 
duties, such as the reporting of safety hazards, the imparting of safety 
information or the planning of educational programs, by itself, does not 
constitute dealing. However, the Board found that the Safety Committee 
constituted a labor organization because its functions included reviewing 
safety rules and policies, developing safety incentive programs, and 
making employee compensation proposals. 

In contrast, the Board found that the Employee Suggestion Screening 
Committee did not constitute a labor organization because the respondent 
did not deal with it. It found that this committee, which reviewed and 
forwarded suggestions made by individual employees to management 
committees, performed a clerical or ministerial function. Thus, it found, 
the committee essentially operated as a screening portion of an employee 
“suggestion box” program,” which the Board has found to be lawful. 
The Board noted that, in theory, an employee committee could “deal 
with” an employer by weeding out proposals it does not like and 
recommending others that it prefers, but that. in fact, the Employee 
Suggestion Screening Committee did not do so. 

The Board found that the respondent dominated the Employee 
Benefits Committee, Policy Review Committee, and Safety Committee 
because it created the committees, explained to employees their goals 
and purposes, held the committee meetings on its premises and 
essentially determined the structure and function of the committees, 
selected the initial members, and chose the subjects they were to address. 


B. Employer Discrimination Against Employees 


Section 502 Work Stoppage 


In TNS. Inc.’ a case on remand from the United States Court of 
Appeals for the District of Columbia Circuit,’ the Board reconsidered 
whether the respondent violated Section 8(a)3) and (1) of the Act by 
permanently replacing employees who quit work based on a good-faith 
belief that their working conditions had become “abnormally dangerous” 
within the meaning of Section 50) of the Aci.° A panel majority 
consisting of Members Fox and Liebinan found the violation. Member 
Hurtgen dissented. 


‘329 NLRB No 61 (Members Fox and Lichman. Member Hurtgen dissenting) 
* TNS, Inc v Oil Workers, 46 F 34 82 (1995) 
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Section 502 states in relevant part that “[njothing in this Act shall be 
construed to require an individual employee to render labor or service 
without his consent . . . nor shall the quitting of labor by an employee or 
employees in good faith because of abnormally dangerous conditions for 
work . . . be deemed a strike.” After a lengthy trial, the administrative 
law judge concluded that working conditions at TNS had become 
abnormally dangerous under this provision when, following expiration of 
their collective-bargaining agreeme>t. the employees engaged in a work 
stoppage. The judge further concluded that by hiring permanent 
replacements and refusing to reinstate the employees upon their 
unconditional offer to return to work, the respendent violated Section 
8(aX3) and (1). 

The respondent produces various forms of ammunition made from 
depleted uranium (DU), a radioactive substance that is both a carcinogen 
and a toxic threat to internal organs, particularly the kidneys. Because of 
DU’s radioactive quality, the respondent was under the jurisdiction of the 
United States Nuclear Regulatory Commission (NRC) which, pursuant to 
an agreement with the State of Tennessee where respondent's plant was 
located, delegated its plant oversight duties to the Tennessee Division of 
Radiological Health (TDRH). TDRH adopted the official dose limits set 
by NRC for external and internal exposure to DU, and inspected the 
plant semiannually to ensure compliance with the dose limits. In 
addition, a joint labor-management safety committee conducted monthly 
tours of the plant. 

Over time, employees came to believe that the respondent's 
production process was emitting increasingly dangerous amounts of DU- 
contaminated smoke and vapors. After a number of failed attempts to 
persuade the respondent to improve its production methods to lessen DU 
emissions, the employees finally walked off the job in protest of their 
employer's perceived intransigence. 

Majority Members Fox and Liebman found that the protective intent 
of Section 502 applies to “threats to employee health and safety caused 
by cumulative exposure to radioactive and toxic substances, even where, 
as here, there may be no immediate, quantifiable physical injury.”” To 
establish that a work stoppage is protected under Section 502, the 
majority articulated the following test to be applied in cases involving 
cumulative, slow-acting dangers to employee health and safety: 

The General Counsel must demonstrate by a preponderance of 
the evidence that the employees believed in good faith that their 
working conditions were abnormally dangerous, that their belief 
was a contributing cause of the work stoppage; that the 
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employees’ belief is supported by ascertainable. objective 
evidence, and that the perceived danger posed an immediate 
threat of harm to employee health and safety." 

In concluding that the General Counsel met this test, the majority 
cited evidence of the repeated efforts by employees to have the 
respondent correct the production methods that regularly subjected them 
to contact with DU. The majority also relied on exposure readings 
compiled by TDRH confirming the employees’ safety and health 
concerns. 

Having concluded that the employees engaged in a work stoppage 
protected by Section 502, the next question was whether the Respondent 
was entitled under NLRB v. Mackay Radio & Telegraph,’ to hire 
permanent replacements. The majority reasoned that a Section 502 work 
stoppage is not an economic strike and because the Mackay Radio right 
to hire permanent replacements exists only in an economic strike 
situation, the respondent was prohibited from continuing its business 
with permanent replacements. By doing so and refusing to reinstate 
employees when they offered to return to work, the majority found that 
the respondent violated Section 8(a)(3) and (1). 

Member Hurtgen, in dissent, stated that Section 502 applied “only 
where the abnormally dangerous conditions are the proximate cause of 
the work stoppage, i.c., but for the abnormally dangerous conditions, the 
employees would not have stopped work.” He found that economic 
considerations, which did not concern health and safety matters, would 
have caused the work stoppage and, hence, the “work stoppage was not 
proximately tied to abnormally dangerous conditions.” Accordingly, 
Member Hurtger concluded that because “the ‘but for’ causation 
standard [was] not met here . . . the employees’ work stoppage did not 
meet the criteria of Section 502.” 

Even assuming, however, that abnormally dangerous conditions did 
not exist under whatever test is applied, Member Hurtgen concluded that 
permanent replacement is not precluded by Section 502. Among the 
bases supporting this conclusion, Member Hurtgen noted the absence of 
Congressional intent and Board and court precedent protecting Section 
502 work stoppage participants from permanent replacement. In 
addition, Member Hurtgen stated that a Section 502 work stoppage is not 
a strike of any kind, economic or unfair labor practice, and that 
employees who walk off the job pursuant to Section 502 are “quitters” 
rather than economic or unfair labor practice strikers. Submitting that 
the issue, therefore, is whether quitters “should be immune from 
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permanent replacement,” Member Hurtgen provided two reasons why 
they should not—{!) Section 502’s purpose can be achieved without 
according the employees the “superprotection” of immunity from 
permanent replacement and (2) superprotection from permanent 
replacement is accorded only to unfair labor practice strikers and the 
walkout here was not in protest of any unfair labor practice committed by 
the respondent. 
C. Deferral to Arbitration Procedure 


In Haillmor, Inc.,"° the Board majority held that the Regional Director 
properly revoked his decision to defer to arbitration because the 
respondent reneged on its commitment not to raise a timeliness defense 
before the arbitrator. 

In 1996 the respondent laid-off employee Groff. The union filed a 
grievance and an unfair labor practice charge concerning the layoff. The 
Regional Director advised the respondent that he would defer further 
proceedings on the 8(a)(3) charge in accord with Collyer Insulated 
Wire,'' if the respondent agreed to arbitrate the matter notwithstanding 
any contractual time limitations on filing the grievance. The respondent 
executed a “Collyer willingness form” in which it agreed to arbitrate and 
not to raise any timeliness issues. 

In its May 1997 posthearing brief to the arbitrator, the respondent 
argued that the grievance should be dismissed as untimely. In June 1997 
the arbitrator ruled that the grievance must be denied as untimely. The 
arbitrator also ruled on the merits of the grievance. Thereafter, the 
Regional Director revoked his decision to defer and issued an 8(a\3) 
complaint concerning the layoff. The respondent filed a motion to 
dismiss the complaint on the grounds that the Board should defer to the 
arbitrator's award. 

The Board majority held that where “a party has reneged on its 
agreement under Collyer not to raise a timeliness issue before the 
arbitrator, such agreement being necessary to secure deferral of the 
unfair labor practice case to arbitration, the party forfeits any right to 
obtain the Board’s deferral to the resulting arbitration award.”"’ The 
Board majority disagreed with the dissent’s suggestion that Spielberg 
Mfg. Co., is applicable because the arbitration proceedings have been 
completed. According to the majority, the waiver of contractual time 
limitations is a critical requirement of the Collyer deferral doctrine 
because it ensures that the arbitration process focuses on the merits of the 
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grievance and promotes a fair resolution of the dispute to which the 
Board can ultimately defer. The Board is entitled to insist that a party 
adhere to provisions of a deferral agreement in order to ensure that a fair 
adjudication of the grievance occur. 

In dissent, Member Hurtgen would have found it appropriate to defer 
to the arbitrator's award and therefore would have dismissed the 
complaint. Member Hurtgen accused the majority of confusing the 
standards for holding an unfair labor practice charge in abeyance pending 
the parties’ resort to grievance-arbitration machinery and deferring to an 
arbitral result. Where the arbitration has been held, Member Hurtgen 
stated that Spielberg Mfg. Co.,"* applied. Member Hurtgen, noting that 
the arbitrator had addressed both the timeliness issue and the merits of 
the unfair labor practice, would have found that the arbitration 
proceedings were fair and regular, all parties had agreed to be bound, the 
decision of the arbitrator was not repugnant to the Act, and the arbitrator 
had adequately considered the unfair labor practice issue. He therefore 
would have found the arbitrator's award worthy of deferral. 


D. Employer Bargaining Obligation 
An employer and the representative of its employees, as designated or 
selected by a majority of employees in an appropriate unit pursuant to 


Section %a), have a mutual obligation to bargain in good faith about 
wages, hours, and other terms and conditions of employment. An 
employer or labor organization, respectively, violates Sections 8(a)(5) or 
8(b)\(3) of the Act if it does not fulfill its bargaining obligation. 


Construction Industry Agreement 

In E.S.P. Concrete Pumping, ' the Board found that the respondent 
had adopted a prehire collective-bargaining agreement by its actions 
indicating an intent to be bound by the agreement, and therefore violated 
Section 8(a\(5) by repudiating the agreement during its term. The Board 
overruled its prior decision in Garman Construction Co."* to the extent it 
held that an employer could not adopt an 8(f) prehire agreement by its 
conduct. 

The respondent, a concrete contractor, was formed in 1990 following 
the dissolution of a predecessor entity. The predecessor had been party to 
an 8(f) collective-bargaining agreement with the union which was 
effective oy its terms from May |, 1988 to April 30, 1993. At the time of 
the predecessor's dissolution, it had one ongoing contract, which the 
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agreement to the job, including remitting union dues, and acquiesced in a 
judgment against it for unpaid benefit fund contributions. In 1991, the 
respondent obtained a concrete pouring subcontract after advising the 
general contractor that it was a union signatory employer. After 
obtaining the subcontract and starting work at the jobsite. the respondent 
told the union that it was “not going to be union anymore™ and failed to 
apply the collective-bargaining agreement to the jobsite. 

The Board found that the respondent had entered into the collective- 
bargaining agreement by its voluntary conduct in applying the agreement 
at one jobsite and holding itself out as a union contractor for the purpose 
of obtaining work at a second jobsite. The Board held that the adoptica 
of an 8(f) agreement, as is the case with agreements governed by Section 
%a), is not dependant on the reduction to writing of an agreement to be 
bound, but instead requires only conduct manifesting an intent to abide 
by the terms of an agreement. 

The Board rejected the view that a signed writing was required under 
its seminal decision in John Deklewa & Sons,'’ because the finding of a 
valid 8(f) agreement was based on the employer's voluntary conduct. 
The Board also found that applying the adoption by conduct doctrine to 
8(f) cases would effectuate the intent of Congress by preventing a party 
from reaping the benefits of an 8(f) agreement and then avoiding paying 
the bargained for consideration, and to prevent the jobsite friction that 
would result if an employer could hold itself out as a union contractor for 
the purpose of obtaining a job and then repudiate its obligations to the 
union once the job began. The Board cautioned, however, that its 
decision should not be read as establishing that an employer will be 
bound by an 8(f) agreement merely because it pays wages and benefits 
equal to those specified in an 8(f) agreement. 

E. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on 
employers, Section 8(b) limits the activities of labor organizations and 
their agents. Section 8(b\ 1 A), which is generally analogous to Section 
8(a1), makes it an unfair labor practice for a union or its agents to 
restrain or coerce employees in the exercise of their Section 7 rights, 
which generally guarantee employees freedom of choice with respect to 
collective activities. However, an important proviso to Section 
8(b\ 1 KA) recognizes the basic right of a labor organization to prescribe 
its own rules for the acquisition and retention of membership. 
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The Board faces a continuing problem of reconciling the prohibitions 
of Section 8(b\ 1A) with the proviso to that section. It is well settled 
that a union may enforce a properly adopted rule reflecting a legitimate 
interest if it does not impair any congressional policy imbedded in the 
labor laws. However, a union may not, through fine or expulsion, enforce 
a rule that “invades or frustrates an overriding policy of the labor law.”"* 
During the fiscal year, the Board had occasion to consider the 
applicability of Section 8(b)\ 1 A) as a limitation on union action and the 
types of those actions protected by the proviso to that section. 


1. Union Disclaimer of Representation 

In Production & Maintenance Local 101 (Bake-Line Products),”” a 
Board majority held that a union may tell employees that it may disclaim 
its role as a collective-bargaming representative in apparent response to 
the employees’ filing of a deauthorization petition or the loss of a 
deauthorization election, without providing the eniployees with objective 
evidence that its continued representation of them would be infeasible. 
The Board thus overruled Hospital Employees 1115 Joint Board 
(Pinebrook Nursing Home).° which held thx, in the absence of objective 
evidence of economic infeasibility, a union's preelection threat to 
abandon its representational obligations if the election resulted im 
deauthorization was unlawful. 

During a deauthorization election campaign, the respondent told 
employees tat if it lost the election by a decisive margin it would 
consider disc laiming recognition and that this would leave the employees 
unrepresented and would void the collective-bargaining agreement. The 
respondent told employees that in the absence of the contract the 
employer might not give them the next scheduled wage increase and 
would be free to fire employees without good cause. 

The administrative law judge rejected the argument by the General 
Counsel and the charging party that Pinebrook compelled finding a 
violation. The judge found that the majority opinion in Pinebrook did 
not represent the current state of Board law, but was, in reality, a 
dissenting view of what the law should be. The judge dismissed the 
complaint 

The Board majority agreed with the judge's conclusions that the 
Respondent neither violated the Act nor engaged in objectionable 
preclection conduct, bui did not rely on the judge's statements to the 
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effect that Pinebrook was not Board law or that the judge was not bound 
by that law. Rather, the majority overruled Pinebrook. 

The majority reasoned that there is a necessary connecticr between a 
union's collection of dues and its continued representation of employees, 
since it is an economic reality that a union needs the assured payment of 
dues from at least some employees to afford continuing to represent 
them. The majority found that, because a union that loses a 
deauthorization election has no assurance that enough employees will 
make regular payments voluntarily, its statemest that it may disclaim 
representation if it loses a deauthorization election is based on the 
objective reality of representation. Thus, unlike statements by employers 
threatening plant closure in the event of unionization, “there is full 
symmetry between cessation cf representation staternents and the 
decision to cease representation in the deauthorization context.” In a 
footnote, the majority stated that if, as in Pinebrook, a union’s statements 
went beyond economic realities and indicated that, if employees voted 
for deauthorization, the union would continue to represent them but 
would not do so properly, such conduct would be unlawful. 

In dissent, Members Hurtgen and Brame would have found that the 
respondent violated Section 8(b 1A) of the Act and engaged in 
objectionable conduct that warranted setting aside the election. Members 
Hurtgen and Brame stated that they would have adhered to Pinebrook. 

The dissenters stated that they would treat a statement about cessation 
of representation in the same way that the law treats statements about 
plant closure because, in the absence of a union's explanation of a 
threatened abandonment of representation, employees would reasonably 
believe that the threat was “in retaliation for their deauthorization vote, 
rather than a mere economic consequence of the vote.” 

Members Hurtgen and Brame denied that there is a necessary 
connection between union security and representation, noting that in 
right-to-work states and elsewhere in contracts without union-security 
clauses, many unions represent employees who are not subject to a 
union-security clause. To the extent that there is an economic 
connection, Members Hurtgen and Brame asserted, the union should 
explain that connection to employees. 


2. Chargeability of Organizing Expenses 


In Commercial Workers Locals 951, 1036 & 7 (Meijer, Inc. )2" the 
Board, in a 4-1! decision, held that two Unions did not violate Section 
8(b)(1 (A) of the Act by including expenses for organizing activities in 
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the dues charged objecting nonmembers. Under the Supreme Court’s 
decision in Communications Workers v. Beck,” a union violates its duty 
of fair representation if, over the objection of nonmember employees, it 
expends their dues, collected under a union-security agreement, on 
nonrepresentationa! activities, that is, activities unrelated to collective 
bargaining, contract administration, or grievance adjustment. In Meijer, 
the Board majority found that the unions’ organizing expenses, used to 
organize competitors of employers whose employees the unions 
represented, were for representational activities and thus properly 
chargeable. 

Based on its review of Congress’ intent, the knowledge and views of 
expert economists, and testimony concerning how organizing affected 
contract negotiations, the majority found: 

{O}rganizing is both germane to a union’s role as a collective- 
bargaining representative and can benefit all employees in a unit 
already represented by a union. Unions are able to negotiate 
higher wages for the employees they represent when the 
employees of employers in the same competitive market are 
organized, and unions are less able to do so when they are not 
organized. Thus, represented employees, whether or not they are 
members of the union that represents them, benefit, through the 


results of collective bargaining, from that union’s organization of 
other employees and consequently, under Beck, may be charged 


their fair share of the union’s organizing expenses.’ 


The majority found that the Supreme Court’s decision in Ellis v. 
Railway Clerks, which held organizing expenses not chargeable to 
objecting nonmembers under the Railway Labor Act, was not controlling 
under the NLRA. The majority noted that congressional testimony relied 
on in Ellis, indicating that the purpose of allowing union-security 
agreements under the Railway Labor Act was not to strengthen unions’ 
bargaining power, was given in the context of a railroad industry that 
was already highly organized. By contrast, one of Congress’ principal 
purpose. in enacting the NLRA was to foster organization in industries 
that, in general, were thinly organized. Additionally, the majority noted 
that, unlike Meijer, in Ellis there was no empirical evidence presentud 
demonstrating the relationship between represented employees’ wages 
and the level of organization of other employees. 

in dissent, Member Brame disagreed with the majority's finding that 
Organizing expenses are chargeable to objecting nonmembers. He 


” 487 US. 735 (1988) 
** 329 NLRB No. 69, slip op. at 6-7. 
* 466 US 435 (1984) 
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pointed out that Ei/lis held that, under section 2, Eleventh of the Railway 
Labor Act, organizing expenses are not chargeable to objectors, and Beck 
found that Section 8(a)(3) of the NLRA has the same meaning as section 
2, Eleventh of the Railway Labor Act. Consequently, in Member 
Brame’s view, Supreme Court precedent compelled the conclusion that 
organizing expenses, as a matter of law, are not chargeable to objecting 
nonmembers under the NLRA. He contended that the majority's 
rationale distinguishing Ellis came “too late in the day,” as it was 
foreclosed by Beck. Member Brame further contended that, as a factual 
matter, the evidence in Meijer fell far short of establishing a relationship 
between expenditures for organizing and the wages received by already- 
represented employees. 
F. Remedial Order Provisions 


In TNT Skypak, Inc.,”* the Board overruled precedent” and held that 
where a respondent’s unlawful conduct frustrates the formation of a 
contract, the “execution date” is the date the agreement would have been 
executed but for the respondent’s unfair labor practice. 

On August 27, 1993, the Respondent in 7N7T withdrew from 
numerous tentative agreements with the union because it became a466 U S 
435 (1984) pparent that the union was about to accept virtually all of the 
respondent’s proposals thereby making a contract inevitable. The Board 
noted that the Driftwood remedy for this violation required the 
respondent to apply prospectively any contract to which the union agreed 
from the date upon which the parties executed their agreement. The 
Board reasoned that this inadequately remedied the unlawful conduct at 
issue. The Board noted the well-established principle that any refusal to 
execute an agreed-upon contract is remedied with retroactive execution 
of that contract. In this context, the Board reasoned “it does not follow 
that, where Respondent has delayed execution of the agreement by its 
unlawful conduct, the date of physical execution of the agreement is the 
effective date of said agreement. Rather, the crucial date here is the 
initial date upon which, but for Respondent’s unlawful conduct, the 
agreement would have been executed.””’ The Board further reasoned 
that to allow any later effective date of the agreement would permit the 
wrongdoer to benefit from its misconduct. 

The Board then noted the similarities in 7N7. Here the respondent 
withdrew from numerous tentative agreements when a contract was 
imminent thereby thwarting mutual agreement on a contract. Certainly 


** 328 NLRB No. 67 (Chairman Truesdale and Members Fox and Liebman) 
* Driftwood Convalescent Hospital, 312 NLRB 247 (1993), enfd. 67 F 34 307 (9th Cir. 1995) 
”” Crimptex, Inc., 221 NLRB $95 (1975). (Emphasis in original.) 
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the crucial date was the date of the respondent’s misconduct not the date 
at some future time when the parties might agree on a contract. The 
Board also noted that any uncertainty as to the date when the parties 
would have reached a final and complete agreement should be resolved 
against the respondent. This accorded with well-established principles 
providing that the wrongdoer bore any uncertainty. The Board 
particularly noted the Supreme Court’s statement that: “The most 
elementary conceptions of justice and public policy require that the 
wrongdoer shall bear the risk of uncertainty which his own wrong has 
created.” 

The Board therefore found the August 27, 1993 date of the 
Respondent's unlawful withdrawal from tentative agreements to be the 
starting date of any collective-bargaining agreement between the parties. 
The Board reasoned that unlike the prospective remedy in Driftwood. 
this retroactive remedy furthered the policies of the Act “because it 
recreates as nearly as possible, the circumstances and relationships that 
would have resulted had the unfair labor practice in question not 
occurred.” The Board also noted that this remedy did not put the Board 
in the position of compelling parties to agree to any substantive 
contractual provision because the parties had already agreed to a 
provision of the contract that provided that the collective-bargaining 
agreement would become effective upon execution. 


* Bigelow v RK O Pictures, 327 US 251, 256 (1946) 
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Supreme Court Litigation 


During the period covered by this report, the Supreme Court decided, 
on the merits, no Board cases. However, it decided a private party court 
case, Marquez v. Screen Actors Guild,’ which has a direct bearing on the 
interpretation of the National Labor nelations Act (NLRA) and its 
preemptive scope. 

The collective-bargaining agreement between respondent union, the 
Screen Actors Guild (SAG), and respondent movie producer, Lakeside 
Productions (Lakeside), contained a standard “union security clause” 
providing that any performer who worked under the agreement must be 
“a member of the Union in good standing.” Tracking the language of 
Section 8(a\(3), the clause further provided that the union membership 
required “shall not apply until on or after the thirtieth day following the 
beginning of such employment.” The union-security clause did not 
explain that the Supreme Court has held that an employee can satisfy 
8(a\(3)'s “membership” condition merely by paying to the union an 
amount equal to its initiation fees and dues, NLRB v. General Motors 
Corp.,’ and that Section 8(23) does not permit unions to exact dues or 
fees over the objection of nonmembers for activities that are not germane 
to collective bargaining, grievance adjustment, or contract 
administration, Communications Workers vy. Beck. The clause did 
specify, however, that its 30-day grace period provision should be 
interpreted “to mean that [SAG] membership . .. cannot be required of 
any performer until ... 30 ... days after his first employment as a 
performer in the motion picture industry.” 

Petitioner Marquez, a part-time actress who had previously worked in 
the industry for more than 30 days, successfully auditioned for a one-line 
role in a television series produced by Lakeside, but was denied the part 
when she did not pay SAG's required fees before beginning work. She 
filed suit alleging, among other things, that SAG had breached its duty of 
fair representation by negotiating and enforcing a union-security clause 
with two basic flaws. First, she averred, the clause required union 
“membership” and the payment of full fees and dues when those terms 
could not be legally enforced under General Motors and Beck. She 


'S25US 33 

* Sec (a3) of the NLRA. 29U SC 158(ax3). authorizes “an agreement __ to require as a 
condition of employment membership [in a union] on or after the thirtieth day following the 
beginning of such employment ~ 

‘373 US. 734, 742-743 (1963) 

* 487 US. 735, 745, 762-763 (1988) 
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argued that the collective-bargaining agreement should have contained 
language in addition to the statutory language, informing her of her rights 
not to join the union and to pay only for the union’s representational 
activities. Second, she asserted, the clause language interpreting the 30- 
day grace period to begin running with any employment in the industry 
contravened Section 8(a\(3), which requires a new grace period with 
each “such employment.” The district court granted summary judgment 
to the defendants on all claims. Affirming in pertinent part, the Ninth 
Circuit held that SAG had not breached its duty of fair representation 
merely by negotiating a union-security clause that tracked the NLRA 
language. The Ninth Circuit also held that petitioner's challenge to the 
grace period provision was at bottom a claim that the clause violated the 
NLRA and that this claim fell within the primary jurisdiction of the 
National Labor Relations Board (NLRB).” 

The Supreme Court unanimously affirmed the Ninth Circuit. The 
Court held that SAG did not breach its duty of fair representation by 
negotiating a union-security clause that tracked the statutory language. 
The Court explained: A breach of the duty of fair representation occurs 
when a union’s conduct toward a member of the bargaining unit is 
arbitrary, discriminatory, or in bad faith. See Vaca v. Sipes.® Petitioner 
does not argue that SAG's conduct was discriminatory, and the mere 
negotiation of a contract that uses terms of art cannot be fairly 
characterized as so far outside a wide range of reasonableness that it is 
wholly irational or arbitrary. After the Court in General Motors and 
Beck stated that the statutory language incorporates an employee's rights 
not to “join” the union (except by paying fees and dues) and to pay for 
only representational activities, SAG cannot be faulted for using this 
very language to convey these very concepts. The Court also found 
unpersuasive petitioner's assertion that SAG acted in bad faith in that it 
had no reason to use the statutory language except to mislead employees 
about their Beck and General Motors rights. The Court noted that a union 
might choose the statutory language precisely because it is a shorthand 
description of workers’ legal rights that incorporates all of the 
refinements associated with it. Petitioner's argument that the failure to 
explain all the intricacies of a term of art in a contract is bad faith has no 
logical stopping point; that argument would require that all the intricacies 
of every term used in a contract be spelled out. 

The Court further held that, because petitioner's challenge to the 
union-security clause’s grace period provision was based purely on an 
alleged inconsistency with the statute, the district court lacked 


* The Ninth Circuit's opinion is reported at 124 F 3d 1034 (1997) 
* 386 US. 171, 190(1967) 
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jurisdiction over it. The Court explained: A challenge to an action that is 
“arguably subject to §7 or §8 of the [NLRA]” is within the NLRB’s 
primary jurisdiction, San Diego Building Trades Council v. Garmon,’ but 
a claim alleging a breach of the duty of fair representation is cognizable 
in Federal court, Vaca v. Sipes.* However, the mere incantation of the 
phrase “duty of fair representation” is insufficient to invoke the primary 
jurisdiction of Federal courts. When a plaintiff's only claim is that the 
union violated the NLRA, the plaintiff cannot avoid the NLRB’s 
jurisdiction by characterizing this alleged statutory violation as a breach 
of the duty of fair representation. See Beck.” To invoke Federal 
jurisdiction when the claim is based in part on an NLRA violation, the 
plaintiff must adduce facts suggesting that the union’s statutory violation 
was arbitrary, discriminatory, or in bad faith. Although Federal courts 
have power to resolve Section 7 and Section 8 issues that arise as 
collateral matters in a duty of fair representation suit, this does not open 
the door for Federal court first instance resolution of all statutory claims. 
Applying these principles in this case, the Court concluded that 
petitioner's challenge falls squarely within the NLRB’s primary 
jurisdiction. Her claim is that SAG employed a term in the collective- 
bargaining agreement that was inconsistent with the NLRA. “This claim 
is not collateral to any independent basis for federal jurisdiction; there 
are no facts alleged suggesting that this vioi:tion was arbitrary, 
discriminatory, or in bad faith.”"° 


"359 US. 236, 245 (1959) 
*386 US at 177-183 
"487 US a 743 
"S$25US at $0-S! 
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A. Jurisdiction Over Government Contractors 


Section 2(2) of the Act (29 U.S.C. § 152(2)), which broadly defines 
the term “employer,” exempts from Board jurisdiction “the United States 
or any wholly owned Government corporation . . . or any State or 


* Sec. 14(¢X(1) of the Act (29 U.S.C. § 164(cX(1)) provides that “[tjhe Board, in its discretion, may, 
by rule of decamon = decline to assert purnedaction over amy labw dispute involving any class or 
category of employers, where, in the opumon of the Board. the effect = on commerce 1s not 
suficcently substantial to warrant the exercise of ts yuriedhction ~ 

* 280 NLRB 670, 672, 674 (1986) 

* 317 NLRB 1355, 1358 (1995). 

* 179 F.34 872. 
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relying on the Act's plain language, the Board's consistent view of its 
statutory jurisdiction, and the substantial deference duc the Board's 
determination of its own statutory jurisdiction, agreed with the holding in 
Management Training that the Board's exercise of statutory jurisdiction 
over a government contractor docs not depend on w°.. “her the contractor 
is able to engage in meaningful collective * In so holding, the 
Tenth Circuit overruled a line of that had held that the 
governmental control test was a jurisdictional clement inherent in 
Section 2(2). The court agreed with the Board that those cases were 
“founded on a mistaken failure to distinguish between the Board's 
Memorial Hospital line, this court is convinced that the entire pedigroe is 
faulty.” 

In the other case, NLRB v. Young Women's Christian Assn. of 
Metropolitan St. Louis," the Eighth Circuit upheld the Board's assertion 
of jurisdiction over a private not-for-profit corporation that administered 

a Federal Head Start program under a Federal grant and extensive 
Feiead cantatas, The YWCA argued that Management Training was 

decided and that it was not subject to the Board's jurisdiction 
because those Federal regulations so controlled its employees’ working 
conditions that the YWCA was prevented from engaging in meaningful 
bargaining. The court rejected this argument, “hold[ing] that the Board 
acted within its authority when it abandoned the control test of Res-Care 
and announced in Management Training its new intent to look only at the 
plain jurisdictional requirements of the statute.” In other words, the 
Court held, the Board need not examine “whether a private employer is 
able to engage in effective or meaningful collective bargaining when 
asserting jurisdiction.””° 

B. Access to the Employer's Property 

In NLRB v. Babcock & Wilcox Co.,"' and more recently in Lechmere. 
Inc. vv. NLRB," the Supreme Court held that only rarcly will 
nonemployees be permitted access to private property to engage in 
activity protected by Section 7 of the Act. In several cases docided 
during the past year, however, the courts, in agreement with the Board, 


"id ot 877-881. 

* See Board of Trustee. of Memorial Hospital v. NLRB, 624 F.24 177, 185 (10th Cir. 1980), and id 
at 874 fm 2, 881-882. 

"id ot 881-882 

* 192 F.3d 1111 

"id tie 

id ot 1196-1117 

" 551 U.S. 105 (1956) 

" $02 U.S. $27 (1992) 


allowing other distribution.” In accordance with that principle, the 
the employer unlawfully discriminated by refusing to allow a union to 


"s argument that the union was required to show 
that it had no alternative means of reaching employees. Rather, the court 
found that the Board acted reasonably in considering the dispositive issuc 
in this case to be whether the union had “reasonably effective” means of 
communicating with the employees '’ 

In finding that substantial evidence supported the Board's finding that 
the union did not have a “reasonably effective” means of reaching the 


ite 


"951 US. @ 112. 


* 190 F.3d at 1013. 
"190 F.3d at 1014 
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employees, the court highlighted evidence showing: that newspaper and 
radio advertising was cost-prohibitive and unlikely to reach employees, 
that there were only a few pay *-'->*ones at the worksite, none of which 


informational picketing from the sidewalk in front of its store. Finding 
that state law afforded the employer no such right, the court affirmed the 
Board's conclusion that the employer's actions violated the Act. 

The case arose in California, whose state courts have long treated 


and the Board found the case to be controlled by a 1967 California 
Supreme Court decision prohibiting the owner of a freestanding grocery 
store, similar in size to the one here, from expelling union picketers from 


its property.” Although the 1967 decision had not expressly cited the 
state constitution, the court noted, the California courts have 


subsequently treated the case as one applying the state constitution.” 
C. Supervisory Status of Nurses 
The issue of the supervisory status of registered and licensed practical 


” 187 F.3d at 1090-1091 fm $ 
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Nursing Home v. NLRB,” the Fourth Circuit, sitting en banc, concluded 
that the Board’s Providence approach was merely an atiempt to skirt the 
Supreme Court’s decision in NLRB v. Health Care & Retirement Corp.,"' 
which had rejected the Board’s position that nurses were not supervisors 
because they acted in the interest of patients, not in the interest of the 


the court’s view, “assignment of work, direction of nursing assistants 
discipline of nursing assistants and similar duties are not simply 
professional medical functions,” but are “part and parcel of what it 
means to be a manager and a supervisor.” Thus, the court concluded, 
“certain types of decisional authority, regardiess of the manager's 
professional knowledge, make one a supervisor under the [Act}."~ 
Similarly, in Attleboro Nursing & Rehabilitation Center v. NLRB,“ 
the Third Circuit found that LPNs were supervisors because they 
possessed the authority to assign, direct, effectively recommend 
discipline of, and adjust grievances of CNAs, and that they exercised 
such authority with independent judgment. In a prior decision, 
Passavant Retirement & Health Ctr. v. NLRB,* the Third Circuit had 
found supervisory status based on the nurses’ authority in that case to 
suspend aides for flagrant conduct violations, such as resident abuse, and 
their authority to resolve minor problems concerning daily assignments 
or break times. In Attleboro, the court extended its disagreement with 
the Board’s interpretation of “independent judgment” to nurses’ authority 
to assign and responsibly direct, and to issue verbal and written warnings 
to aides for misconduct. In the court’s view, “decisions to assign 
workers are inserverable from the exercise of independent judgment, 
especially in the health care context where staffing decisions can have 
such an important impact on patient health and well-being.” With 
respect to discipline, the court determined that because the charge nurses 
could make a decision to counsel an offending aide, or initiate a 
progressive disciplinary process that became part of the aide’s permanent 
personnel file and could lead to termination, the charge nurses effectively 


165 F.3d 290. On the same day, the Fourth Circuit issued a second en bane decision relying on the 
principles of Carter Hall to find licensed practical nurses to be statutory supervisors. Glasgow 
Rehabilitation & Living Center v. NLRB, 165 F.3d 307. 

“$11 US. $71 (1994). 

*? 165 F.3d at 298. 

Sid 

“ 176 F.3d 154, petition for rehearing denied, June 19. 

** 149 F.3d 243 (3d Cir. 1998). 

“* 176 F.3d at 167, quoting Glenmark Assoc., Inc. v. NLRB, 147 F.3d 333, 342 (4th Cir. 1998). 


74 Sixty-Fourth Annual Report of the National Labor Relations Board 


io Gesisfine esinn indepentent ind shin the 
of Section 2(11).“’ 


* 176 F.3d at 165. 


Injunction Litigation 13 
Vill 


Injunction Litigation 


A. Injunction Litigation Under Section 10(j) 

Section 10({j) of the Act empowers the Board, in its discretion, after 
issuance of an unfair labor practice complaint against an employer or a 
labor organization, to petition a U.S. district court for appropriate, 
temporary injunctive relief or restraining order in aid of the unfair 
practice while the case is pending before the Board.’ In 
fiscal 1999, the Board filed a total of 28 petitions for temporary 
injunctive relief under the discretionary provisions of Section 10(j). Of 
these petitions, 26 were filed against employers, | was filed against a 
labor organization, and | was filed against both an employer and a labor 
organization. Four cases authorized in the prior year were also pending 
in court at the beginning of the year. Of these 32 cases, 6 were cither 
settled or adjusted prior to court action. Injunctions were granted in 14 
cases and denied in 5 cases. Seven cases remained pending in district 
court at the end of the fiscal year. 

District courts granted injunctions against employers in 13 cases and 
against a labor organization in | case. Among the violations enjoined 
were employer interference with nascent union organizing campaigns, 
including cases where the violations precluded a fair election and 
warranted a remedial bargaining order,’ improper withdrawal of 
recognition from incumbent unions. 
issued during this fiscal year. In Sharp v. Webco Industries, Inc.,’ the 
Board sought a 10(j) injunction, including interim reinstatement of five 
employee members of a union organizing committee. Previously, in 
1997, the union had begun organizing the employer's 280 employees, to 
which the employer responded with an antiunion campaign. After an 
administrative law judge issued a decision finding the employer's 
conduct unlawful, the union resumed organizing by holding two 
meetings and leafleting. In response, the employer engaged in a renewed 
campaign to interfere with the unior’s second organizing effort, 
including discriminatorily selecting union committee members for an 


' See, e.g, NLRB v. Electro-Voice, Inc., 83 F.3d 1559 (7th Cir. 1996), cert. denied mem. $19 U.S. 
1055 (1997), Bernstein v. Carter & Sons Freightways, 983 F.3d 994 (D.Kan. 1997), and Friend v. 
Painters District Council 8, 157 LRRM 2653 (N.D.Ca. 1997). Carter & Sons and Painters District 
Council were discussed im the 1998 Annual Report. 

* See generally NLRB v. Gissel Packing Co., 395 U.S. $75 (1969). 

* Nc. 9 CV 0357H(M) (N.D.Okla.), appeal pending No. 99-5111 (10th Cir.). 
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economic layoff. In view of the discriminatory layoffs, the Board 
sought, and the district court granted, 10(j) relief, including interim 
reinstatement. The court relied on the nature and extent of the unfair 
labor practices and the need to protect the employees’ unionization 
efforts and the collective-bargaining process. 

In contrast, in Sharp v. Parents in Community Action.‘ the Eighth 
Circuit denied interim reinstatement to an employee organizer. The 
Board sought 10(j) relief, ic part, to obtain the interim reinstatement of a 
teacher who was the primary union leader in this multilocation head start 
organization. Initially, the appellate court adopted the four-prong 
equitable criteria standard for analyzing 10(j) cases currently used in the 
First, Seventh, and Ninth Circuits. Applying this test, the court affirmed 
the district court’s denial of interim reinstatement. The court recognized 
that the firing of union activists can so chill ongoing protected activity 
that it will frustrate the effectiveness of the Board’s remedies. 
Nonetheless, the court rejected as insufficient the Board’s specific 
activity during the school year, in part, because union organizing stopped 
over the summer and there was no evidence that organizing resumed 
during the following school year. When balanced against the 

including the displacing of a parent-teacher, the court concluded that the 
hans tae dite dn te ent toda ts chee. 

Three cases during the year involved employer misconduct which 
threatened to undermine the status of a newly certified union. In Kodell 
v. United Refining Co.,° the union had represented the 200 production 
and maintenance employees of the employer's refinery for many years. 
In 1998, six formerly unrepresented warehouse employees voted to be 
represented by the union as part of the larger, historical production and 
maintenance unit. After ce-tification, the union demanded recognition 
and bargaining concerning the working conditions of the warehousemen. 
The employer responded by unilaterally classifying the six employees as 
laborers under the parties’ existing labor agreement in the historical unit 
and applying the terms of that agreement to them. This decision 
negatively impacted the six employees by, inter alia, reducing their levels 


of insurance coverage, seniority rights, wages, health care benefits, sick 
leave, and vacation pay. The district court agreed with the Regional 


Director that there was reasonable cause to believe that when a formerly 
unrepresented group of employee- votes in a Board election to be 
included in an established bargaining unit the parties become obligated to 


* 172 F.3d 1034 (8th Cir.) 
* 159 LRRM 2762 (W.D.Pa). 
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bargain over which of the contractual terms or conditions of employment 
will be applicable to the new unit members.° Thus, the court found 
reasonable cause to believe that by unilaterally changing the working 
conditions of the warehousemen and refusing to meet and bargain with 
the union the employer violated Section 8(a)(5) of the Act. also 
concluded that the employer's conduct constituted retaliation against the 
warehousemen in violation of Section 8(aX3).’ The court further 
concluded that injunctive relief was just and proper. By requiring the 
parties to bargain in good faith and by restoring the status quo regarding 
the preelection working conditions of the warchousemen, “we justly and 
properly safeguard the Union’s position as the exclusive collective 
bargaining representative” and protect the parties’ collective-bargaining 
process. The court also noted that the violations likely sent a “strong 
signal” to the employer’s remaining nonunion employees who could fear 
retribution if they attempted to organize. The violations also “dilute the 


7 


In the second “certification year” case, Fleischut v. Burrows Paper 
Corp. the Regional Director alleged that there was reasonable cause to 
believe that the employer engaged in bad faith or “surface bargaining” 
with a newly certified union in violation of Section 8(a)(5) of the Act. In 
a decision delivered from the bench, the district court agreed, finding 
reasonable cause to believe that the employer had failed or refused to 
meet and confer at reasonable times with the union, that the employer's 
president had personally failed to recognize the union as the 
representative of the employees, and that the employer had not bargained 
in good faith. The court also found that the employer had implemented 
unilateral changes in unit employees’ working conditions, including a 
failure to implement a scheduled unitwide wage increase. The court 
agreed with the Regional Director’s contention that interim relicf was 
necessary to protect the status of this newly certified union. In its bench 
opinion, the court ordered the employer to cease and desist from “failing 
and refusing to bargain in good faith and engage in bargaining without 
the intention of entering an agreement with the union.” The court also 


* The district court relied on Federal ‘agul Corp., 209 NLRB 343 (1974). 
| See 159 LRRM at 2767. 
"id 

* 159 LRRM at 2767-2768. 

"© Civil No. 3:98CV791 (S.D.Miss.). 
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directed the employer to “bargain in good faith with the union relative to 
any wage increase.” 

In the third case, Aguayo v. South Coast Refuse Corp.,"' the parties 
ee a ee 
certification. The Regional Director alleged that the employer's refusal 
to meet and bargain at reasonable times had caused an unfair labor 
practice strike and that the employer had either discharged the strikers or 
had failed to reinstate them upon their offer to retum to work. The 
Regional Director had also alleged that the parties had agreed on the 
terms of a collective-bargaining agreement and that the employer had 
refused the union’s request to sign and apply the terms of the agreement. 
The district court agreed that the Regional Director was likely to succeed 
on the contentions that the employer had violated the Act as alleged. The 
court further concluded that a purported non-Board adjustment between 
the union and the employer did not bar the Board from proceeding on the 
administrative case or seeking an injunction.’ It also rejected the 
employer's defense that the Board improperly delayed in moving for an 
injunction.’ The court found that interim reinstatement of the strikers, a 
bargaining order, and an order to comply with the terms of the parties’ 
agreed-upon labor agreement was just and proper. Where the Regional 
Director had demonstrated a likelihood of success on the merits, 
irreparable injury to employee statutory rights could be presumed and 
further delay in providing relief “would only exacerbate that injury.”’* 

One case during the year involved alleged union picket line 
misconduct during a labor dispute. In Kollar v. Steelworkers, Local 
2155,"° two local unions had commenced a strike against an employer 
after expiration of the parties’ last labor agreement. The Regional 
Director alleged the union was responsible for picket line violence and 
misconduct that accompanied the strike, including, inter alia, rock 
throwing at employer guard houses, mass picketing which blocked 
ingress to and egress from the facility, spreading of jack rocks and nails 
on the streets near the facility, throwing debris at employer vehicles, 
throwing rocks at employee, cars and making oral threats at employees. 
The district court ajtreed with the Regional Director that normal Board 
procedures would not adequately protect the Section 7 rights of the 
employees who desired to refrain from engaging in the unions’ strike and 


161 LRRM 2867(C._D.Ca). 

'? 161 LRRM at 2879. 

"* id. citing Aguayo v. Tomco Carburetor Co., 853 F.2d 744, 750 (9h Cir. 1988). 

* 161 LRRM at 2280 fn. 15, citing Miller v. California Pacific Medical Center, 19 F.34 449, 460 
(9th Cir. 1994) (en banc). 

'* 161 LRRM 2307 (N.D.Oh). 
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decree also required the unions to designate a picket line captain to be 
present at all picket lines and forced the unions to police and remove all 
debris in the entranceways and roadways at the facility before cach 
employee shift change.'’ 

Finally, Dunbar v. Carrier Corp.,"* also decided during this fiscal 
year, concerned an employer's relocation of bargaining unit work. The 


to an addendum to the collective-bargaining agreement that would, in 
effect, establish the work in a separate unit, apart from the existing 
multiplant unit. After the employer began constructing a facility in 
another State in which to relocate the work, the Board sought a 
temporary injunction to stop any further construction or relocation of the 


before the Board could issue a final order to restore the operation the 
effectiveness of that order would be diminished: the cost of restoring the 


work to the original facility would be prohibitive, unit employees might 


practice charges when it proceeded with the relocation. It discounted the 
company’s argument that an injunction would impose too great an 
economic burden, given the costs it had already incurred in relocating 
and the losses it suffered in its existing operation. The court concluded it 
was unable to fully evaluate this argument because the company failed to 
present evidence of its overall financial situation and thus prevented the 
court from evaluating its claims in the context of its entire operation.” 
On these bases, the court granted an interim bargaining order and 
enjoined any further construction of the new facility, purchase of new 
equipment, :cmoval of equipmem from the original plani, or terminating 
any unit employees working there. 


"* See Frye v. Service Employees, District 1199, 996 F.24121,144(64. Ce 
'” See 161 LRRM at 2311 

161 LRRM 2112 (NDNY,) 

161 LRRM at 2117. 

** 161 LRRM at 2118 
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B. Injunction Litigation Under Section 10(1) 


Section 10(1) imposes a mandatory duty on the Board to petition for 
“appropriate injunctive relief” against a labor organization or its agent 
charged with a violation of Section 8(b)(4A), (B), and (C),” or Section 
8(b)(7),” and against an employer or union charged with a violation of 
Section 8(c),” whenever the General Counsel's investigation reveals 
“reasonable cause to believe that such charge is true and a complaint 
should issue.” In cases arising under Section 8(b)(7), however, a district 
court injunction may not be sought if a charge under Section 8(a)(2) of 
the Act has been filed alleging that the employer had dominated or 
interfered with the formation or administration of a labor organization 
and, after investigation, there is “reasonable cause to believe such charge 
is true and that a complaint should issue.” Section 10(1) also provides 
that its provisions shall be applicable, “where such relief is appropriate,” 
to threats or other coercive conduct in support of jurisdictional disputes 
under Section 8(b)(4)(D) of the Act.* In addition, under Section 10(I) a 
temporary restraining order pending the hearing on the petition for an 
injunction may be obtained, without notice to the respondent, upon a 
showing that “substantial and irreparable injury to the charging party will 
be unavoidable” unless immediate injunctive relief is granted. Such ex 
parte relief, however, may not extend beyond 5 days. 

In this report period, the Board filed 10 petitions for injunctions under 
Section 10(1). Of the total caseload, comprised of this number together 
with two cases pending at the beginning of the period, two cases were 
settled, none were dismissed, none continued in an inactive status, one 
was withdrawn, and three were pending court action at the close of the 
report year. During this period, six petitions went to final order, the 
courts granting injunctions in three cases and denying them in three 
cases. Injunctions were issued in two cases involving secondary boycott 
action proscribed by Section 8(b)(4)(B), as well as in instances involving 
a violation of Section 8(b)(4)(A), which proscribes certain conduct to 


* Sec. 8(b\ 4A), (B), and (C), as enacted by the Labor Management Relations Act of 1947, 
prohibited certain types of secondary strikes and boycotts, strikes to compel employers or self- 
employed persons to yor labor or employer organizations, and strikes against Board certifications of 
bargaimuing representatives. These provisions were enlarged by *he 1959 amendments of the Act 
(Title VII of Labor Managen ent-Reporting and Disclosure Act) to prohibit not only strikes and the 
inducement of work stoppages for these objects but also to proscribe threats, coercion, and restraint 
addressed to employers for thse obyects, and to prohibit conduct of this nature where an object was 
to compel an employer to enter into # hot cargo agreement declared unlawful in another rection of 
the Act, Sec. 8(e). 

* Sec 8(b\(7), incorporated in the Act by the 1959 amendments, makes organizational or 
recogmtional picketing under certain circumstances an unfair labor practice. 

” Sec. &(e), also incorporated in the Act by the 1959 amendments, makes hot cargo agreemenns 

* Sec. 8(b¥ 4D) was enacted as part of the Labor Management Relations Act of 1947. 
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obtain hot cargo agreements barred by Section 8(c). There were no 
injunctions granted in cases involving jurisdictional disputes in violation 
of Section 8(b)4) or cases to proscribe alleged recognitional or 
organizational picketing in violations of Section 8(b){7). 
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IX 
Contempt Litigation 


bankruptcy; two proceedings to freeze bank accounts nd to require the 
deposit of funds in the court's registry, and three proceedings to enforce 


for bank records had been made; and 
ute Ge fend sane, CLD aden o2 


i 
i 
E 
; 
it 
; 
: 


' $4 F.3d 802 (D.C. Cir. 1995). 
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persuaded the parties to return to the bargaining table In order to assure 
that neither party used the renewed negotiations as a means of bolstering 
or undercutting potential contempt allegations, CLCB persuaded the 
parties to treat the negotiations as settlement negotiations within the 
meaning of Rule 408, Federal Rules of Evidence, and to agree that 
conduct at those negotiations could not be imtroduced into evidence m 
the event that m@ became necessary to resuscitate the contempt 


as to whether particular items of information had to be furnished, ainong 
other matters. After carcfully reviewing cach party's contentions, CLCB 
determined which items of information needed to be produced and 
obtained the company’s cooperation in making them available A 
settlement calling for a consent order, with prospective sanctions, was 
also reached. By lowering the level of acrimony, it is more likely that 
more productive negotiation sessions can be conducted 

Tiere were also a number of unusually cffective orders obtained in 
collection cases handled by CLCB during fiscal year 1999 In NLRB v 
Horizons Hotel Corp.,’ for example, CLCB was able to obtain a court 


freeze the accounts on an cx parte basis led to the deposit of a substantial 
amount of moncy which was eventually disbursed to the Board in 
another order obtained in Horizons, the court ruled under scal that 
notification to a respondent individual that requests for his bank 

had been made could be delayed because there was a danger 
dissipation of assets. CLCB also continued its success in 
bankruptcy courts declare that the Board's backpay claims 
nondischargeable under Section 523aX6) of the Bankruptcy Code 
(Kenco Electric & Signs,‘ Ellis Electric’) and continued its effective use 
of FDCPA by, among things, obtaining writs of post-judgment 
garnishment. Soc, ¢.g., Capitol Steel & Iron Co.,° where CLCB obtained 
full backpay principle, interest, and surcharge through garnishment 
proceedings 


* 322 NLRB $83 (1996) 

* 199 LARM 2449 (ia Cir 1998) 
* 325 NLRB 1118 (1998) 

* 315 NLRB 1187 (1994) 

* 317 NLRB 209 (1995) 
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Finally, CLCB continued to successfully imvoke Section |! of the Act 
to obtain information. In Brooklyn Manor Corp. v. NLRB,’ the District 
Court for the Eastern District of New York agrecd with the Board that 
the court did not have jurisdiction to consider respondent's obyections to 
an administrative subpocna unicss and until the Board moves for 
enforcement. It 3'so agiced that respondent improperly filed the case m 
Brooklyn and that it should have been filed im Pucrto Rico, where the 
Board's investigation ¥, centered. CLCB also obtained orders finding 
respondents in civil contempt for failure to obey orders enforcing Board 
subpoenas. In Warminster Investment Corp. v. Horizons Hotel,” the 
United States District Court, District Court of Pucrto Rico, imposed a 
$10,000 prospective contempt finc against a corporation and its 
responsible officials bo. ase of the contumac.ous refusal to comply with 
the court's orders enforcing the Board's subpocnas 


"WL I01IDIS(EDNY) 
* WL 1112617 (D Puerto Rico) 
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xX 
Special Litigation 


A. Preemption Litigation 


In NLRB v. Pueblo of San Juan,' the Board sued the Pueblo of San 
Juan Indian Tribe to invalidate a tribal ordinance which prohibited 
private employers and unions from entering into union-security 
agreements. The Board’s suit also sought to invalidate a lease provision 
between the Tribe and a private employer which similarly prohibited the 
employer from agreeing to a union-security clause which would require 
tribal members to become members of a union or pay dues to a union. A 
union which represented the employees of that private employer filed 
charges with the Board, and intervened in the district court lawsuit. The 
district court granted summary judgment in favor of the Tribe, relying on 
Section 14(b) of the Act to conclude that Federal law does not preempt 
such local regulation of contracts, which require union membership as a 
condition of employment.” Thc court rejected the Board’s argument that 
because Section 14(b) refers only to the laws of any “State or Territory,” 
it does not permit tribes to enact laws regulating union security. The 
court further rejected the Board’s reliance on caselaw invalidating 
municipal laws, which prohibit union-security agreements. The court 
reasoned that tribal sovereignty may not be abrogated by silence, and 
since the Act is silent as to tribes, and there is no other “clear indication” 
that Congress intended to abrogate tribal sovereignty in this area, the 
court concluded that the Tribe has authority to enact laws which prohibit 
union security.’ 


B. Litigation Concerning the Board’s Subpoena Power 


In NLRB v. D.L. Baker, Inc.,* the Fourth Circuit, in an unpublished 
decision, affirmed a district court order enforcing various Board 
subpoenas served on D.L. Baker, Inc., Baker Electric, Inc., and their 
principals. The Fourth Circuit agreed that service of the appiication for 
subpoena enforcement was sufficient to give the district court personal 
jurisdiction, notwithstanding the lack of technical compliance with 
Federal Rules of Civil Procedure, Rule 4 (FRCP). The Fourth Circuit 
found that Section 11(2) of the NLRA provides for commencement of 


' 30 F. Supp. 1348 (D.N.M.), appeal pending (10th Cir.) No. 99-2011, 2030. 
? Id. at 1353. 

* Id. at 1353-1355. 

* 166 F.3d 333 (4th Cir.) (per curiam). 
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subpoena enforcement proceedings by “application,” not summons and 
complaint, that FRCP Rule 81(a)(3) was dispositive, and that this rule 
permits a court to order service by means different from those required in 
Rule 4. The Fourth Circuit also held that the district court acted within 
its discretion in finding that the Board had satisfied applicable statutory 
requirements by service of the subpoenas via certified mail to the correct 
business address of both corporate entities. It did not render service 
invalid that the envelopes had been returned and marked “refused” by the 
Postal Service, as the proper question is not actual receipt, but rather 
whether the method of service was reasonably calculated under the 
circumstances to give notice to the respondent. Thus, the court agreed 
that the Board served the subpoenas as authorized by Section | 1(4) of the 
Act and the Board’s Rules and Regulations, and that service by certified 
mail was a permissible and reasonable interpretation of Section 11(4). 

In NLRB v. Detroit Newspapers, the Sixth Circuit held that the 
Federal district court erred in directing the Board’s administrative law 
judge to conduct an in camera review of subpoenaed documents during 
an unfair labor practice proceeding to determine whether the documents 
were privileged from disclosure. The respondent had filed a petition to 
revoke the Board's subpoena on the grounds that the materials sought 
were protected from disclosure by the attorney-client privilege and/or the 
attorney work-prouuct doctrine. The respondent contended, however, 
that the district court judge, not the administrative law judge, should 
review the documents in camera to rule on the privilege claims. The 
Board argued that under the NLRA’s statutory subpoena enforcement 
scheme and the doctrine of exhaustion of administrative remedies, the 
administrative law judge should have the first opportunity to rule on the 
documents’ privileged status. The Circuit Court noted that the issue of 
whether the district court judge or the administrative law judge should 
review the documents was one of first impression in the circuit. Further, 
the court reviewed the district court’s determination de novo, rather than 
under the abuse of discretion standard relied on by both parties, because 
the district court “had no ‘discretion’ to do what it did.” Reversing the 
district court's judgment, the circuit court found it “implicit in the 
enforcement authority Congress has conferred upun the district court . . . 
that the district court, not the ALJ, must determine whether any 
privileges protect the documents from production.” The court concluded 
that the district court judge erred as a matter of law in delegating an 
article III responsibility to an article II judge. 


“185 F 3d 602 (6th Cir) 
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C. Equal Access to Justice Act Litigation 


Several decisions issued concerning the time for filing applications 
for attorneys’ fees under the Equal Access to Justice Act (EAJA). 

In NLRB v. LWG., Inc.,’ the Tenth Circuit denied respondent 
Gordon’s application for fees under the EAJA. In the underlying 
proceeding, the Board had found Gordon personally liable for unfair 
labor practices committed by I.W.G. and its alter egos. On appeal, the 
Tenth Circuit remanded the issue of Gordon’s personal liability to the 
Board. Gordon then filed with the court an application for attorneys’ 
fees and expenses in which he argued that he was a prevailing party 
under the EAJA. The court denied Gordon’s application as premature, 
because Gordon had yet to prevail on the merits of any of his claims. 
According to the court, Gordon’s “procedural victory” was insufficient to 
establish that Gordon had prevailed for purposes of an award under the 
EAJA. 

In Hoagland Electric, Inc. v. NLRB,’ the District Court for the 
Southern District of Indiana refused to issue a writ of mandamus 
compelling the Board to rule on the merits of a request for fees under the 
EAJA. The court explained that it was without jurisdiction over the case 
because judicial review of final Board decisions lies exclusively with the 
Circuit Courts. The district court further explained that a mandamus 
action can only be brought in the court which normally has jurisdiction 
over the agency proceeding. Finally, the court observed that the plaintiff 
had filed his application for attorneys’ fees with the NLRB outside of the 
30-day requirement set forth in the EAJA (5 U.S.C. § 504(a)(2)), and in 
the NLRB’s Regulation (29 CFR Sec. 102.148). The court also noted 
that the 30-day requirement as set forth in the EAJA is a jurisdictional 
prerequisite for seeking attorneys’ fees and expenses. 

In E.W. Grobbel Sons, Inc. v. NLRB,* the Sixth Circuit granted fees 
under the EAJA for a portion of an unfair labor practice case which, in 
the underlying proceeding, the court had remanded to the Board for 
reconsideration. After the court’s remand and issuance of mandate, the 
charging party union informed the Board that it did'not wish to proceed, 
and the Regional Director dismissed the remanded portions of the 
complaint. Apparently unsure of where to file the EAJA application, the 
charged party employer simultaneously submitted applications both to 
the Board and the Sixth Circuit. The Board contended it had jurisdiction 
over the EAJA application, given the 36-day time limit for filing the 
application, and the long period of time which had elapsed since the 


* 159 LRRM 2703 (10th Cir ) 
”(S.D. Ind IP 98-1221-C-Y/G) (unreported) 
* 176 F.3d 875 (6th Cir ) 
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court’s judgment and issuance of mandate. The court disagreed. The 
court ruled that since its earlier remand order contemplated further 
proceedings, the court had retained jurisdiction under the principles of 
Melkonyan v. Sullivan,’ and the EAJA application was therefore timely 
as filed with the court. The Circuit Court further found that the belated 
decision by the charging party union not to pursue the charges was a 
“compelling circumstance” supporting the conclusion that the Board’s 
position on the remanded issues was not substantially justified. 
However, the court agreed with the Board that the fees requested were 
excessive. and awarded only $6000 of the approximately $38,000 
requested. 


SOLUS 89(1991) 
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APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 


The definitions of terms contained in this glossary are not intended for general 
statistical tables that follow. Thus the definitions are keyed directly to the terms used in 
such tables. 


Adjusted Cases 
Cases are closed as “adjusted” when an informal settlement agreement is executed 
and compliance with its terms is secured. (See “Informal Agreement,” this glossary. ) 
In some instances, a written agreement is not secured but appropriate remedial 
action is taken so as to render further proceeding unnecessary. A central element in 
an “adjusted” case is the agreement of the parties to settle differences without 
emanate Etetien. 


Advisory Opinion Cases 
See “Other Cases—AO” under “Types of Cases.” 


Agreement of Parties 


See “Informal Agreement” and “Formal Agreement,” this glossary. The term 
“agreement” includes both types. 


Amendment of Certification Cases 
See “Other Cases— AC” under “Types of Cases.” 


Backpay 


Amounts of money paid or to be paid employees as reimbursement for wages lost 
because they were discriminatorily discharged or unlawfully denied employment, 
plus interest on such money. Also included is payment for bonuses, vacations, other 
fringe benefits, etc., lost because of the discriminatory acts, as well as miterest 
thereon. All moneys noted in table 4 have been reported as paid or owing in cases 
closed during the fiscal year. (Installment payments may protract some payments 
beyond this year and some payments may have actually been made at times 
considerably in advance of the date a case was closed, i.¢., in a prior fiscal year.) 


Backpay Hearing 
A supplementary hearing to receive evidence and testimony as to the amount of 
backpay due discriminhatees under a prior Board or court decree. 


a 


The formal document, a “pleading,” which is served on the parties when the 
Regional Director and the respondent are unable to agree as to the amounts of 
backpay due discriminatees pursuant to a Board order or couri decree requiring 
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payment of such backpay. It sets forth in detail the amount held by the Regional 
Director to be owing each discriminatee and the method of computation employed. 
The specification is accompanied by a notice of hearing setting a date for a backpay 
hearing. 


Case 


A “case” is the general term used in referring to a charge or petition filed with the 
Board. Each case is numbered and carries a letter designation indicating the type of 
case. See “Types of Cases.” 


Certification 
A certification of the results of an election is issued by the Regional Director or the 
Board. If a union has been designated as the exclusive bargaining representative by a 
majority of the employees, a certification of representative is issued. If no union has 
received a majority vote, a certification of results of election is issued. 


Challenges 


The parties to an NLRB election are entitled to challenge any voter. At the election 
site, the challenged ballots are segregated and not counted when other ballots are 
tallied. Most frequently, the tally of unchallenged ballots determines the election and 
the challenged ballots are insufficient in number to affect the results of the election. 
The challenges in such a case are never resolved, and the certification is based on 
the tally of (unchallenged) ballots. 

When challenged ballots are determinative of the result, a determination as to 
whether or not they are to be counted rests with the Regional Director in the first 
instance, subject to possible appeal to the Board. Often, however, the 
“determinative” challenges are resolved informally by the parties by mutual 
agreement. No record is kept of nondeterminative challenges or determinative 
challenges which are resolved by agreement prior to issuance of the first tally of 
ballots. 


The document which initiates “formal” proceedings in an unfair labor practice case. 
It is issued by the Regional Director when he or she concludes on the basis of a 
completed investigation tha! any of the allegations contained in 

merit and adjustment or settlement has not been achieved by 1es 
complaint sets forth all allegations and information necessary io bring a case to 
hearing before an administrative law judge pursuant to due process 
complaint contains a notice of hearing, specifying the time and place of 


Election, Runoff 
An election conducted by the Regyonal Director after an initial election, having three 
or more choices on the ballot, has turned out to be inconclusive (none of the choices 
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receiving a majority of the valid votes cast). The Regional Director conducts the 
and the next highest number of votes. 


Stection, Stipetsted 
An election held by the Regional Director pursuant to an agreement signed by all the 
parties concerned. The agreement provides for the waiving of hearing and the 
establishment of the appropriate unit by mutual consent. Postelection rulings are 
made by the Board. . 


Eligible Voters 
Employees within an appropriate bargaining unit who were employed as of a fixed 
date prior to an election, or are otherwise qualified to vote under the Board's 
eligibility rules. 


Fees, Dues, and Fines 


The collection by a union or an employer of dues, fines, and referral fees from 
employees may be found to be an unfair labor practice under Section 8(b\ 1 XA) or 
(2) or 8(aX1) and (2) or (3), where, for instance such moneys were collected 
pursuant to an illegal hiring hall arrangement, or an invalid or unlawfully applied 
umion-security agreement, where dues were deducted from employees’ pay without 
their authorization, or, in the cases of fines, where such fines restrained or coerced 
employees in the exercise of their nghts. The remedy for such unfair labor practices 
usually requires the remmbursement of such moneys to the employees. 


Fines 
See “Fees, Dues, and Fines.” 


Formal Action 
Formal actions may be documents issued or proceedings conducted when the 
voluntary agreement of all parties regarding the disposition of all issues in a case 
cannot be obtained, and where dismissal of the charge or petition is not warranted. 
Formal actions, are, further, those in which the decision-making, authority of the 
Board (the Regional Director in representation cases), as provided in Sections 9 and 
10 of the Act, must be exercised in order to achieve the disposition of a case or the 
resolution of any issue raised in a case. Thus, formal action takes place when a 
Board decision and consent order 1s issued pursuant to a stipulation, even though the 
stipulation constitutes a voluntary agreement. 

Formal Agreement (in unfair labor practice cases) 


A written agreement between the Board and the other parties to a case in which 
hearing is waived and the specific terms of a Board order agreed upon. The 
‘agreement may also provide for the entry of a consent court decree enfc.cing the 
Board order. 


Compliance 
The carrying cut of remedial action as agreed upon by the parties in writing (see 
“Formal Agreement,” “Informal Agreement”), as recommended by the 
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administrative law judge in the decision, as ordered by the Board in its decision and 
order, or decreed by the court 


Dismissed Cases 

Cases may be dismissed at any stage. They are dismissed informally when, 
following investigation, the Regional Director concludes that there has been no 
violation of the law, that there is insufficient evidence to support further action, or 
for a vanety of other reasons. Before the charge is dismissed, however, the charging 
party is given the opportunity to withdraw the charge by the administrative law 
judge, by the Board, or by the courts through their refusal to enforce orders of the 
Board 


Dues 
- See “Fees, Dues, and Fines.” 


Election, Consent 


An election conducted by the Regional Director pursuant to an agreement signed by 
all parties concerned. The agreement provides for the waiving of a hearing, the 
establishment of the appropriate unit by mutual consent, and the final determination 
of all postelection issues by the Regional Director 


Election, Directed 


Board-Directed 


An election conducted by the Regional Director pursuant to a decision and direction 
of election by the Board. Postelection rulings are mace by the Regional Director or 
by the Board 


Regional Director-Directed 
An election conducted by the Regional Director pursuant to a decision and direction 
of election issued by the Regional Director after a hearing. Postelection rulings are 
made by the Regional Director or by the Board. 


Election, Expedited 
An election conducted by the Regional Director pursuant to a petition filed within 
30 days of the commencement of picketing in a situation in which a meritorious 
8(b\ 7X C) charge has born filed. The election is conducted under priority conditions 
and without a hearing umess the Regional Director believes the proceeding raises 
questions which cannot be decided without « hearing. 


Postelection rulings on objections and/or challenges are made by the Regional 
Director and are final and binding unless the Board grants an appeal on application 
by one of the parties 


Election, Rerun 


An election held after an initial election has been set asice either by the Regional 
Director or by the Board. 
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Informal Agreement (in unfair labor practice cases) 
A written agreement entered into between the party charged with committing an 
unfair labor practice, the Kegional Director, and (in most cases) the charging party 
requiring the charged party to take certain specific remedial action as a basis for the 
closing of the case. Cases closed in this manner are included in “adjusted” cases. 


Injunction Petitions 
Petitions filed by the Board with respective U_S. district courts for injunctive relief 
under Section 10(j) or Section 10(e) of the Act pending hearing and adjudication of 
unfair labor practice charges before the Board. Also, petitions filed with the US. 
court of appeals under Section 10(e) of the Act. 


Jurisdictional Disput 
Controversies between unions or groupings of employees as to which employecs 
will perform specific work. Cases involving jurisdictional disputes are received by 
the Board through the filing of charges alleging a violation cf Section 8(b\4\(D) 
They are initially processed under Section 10(k) of the Act which is concerned with 
the determination of the jurisdictional dispute itself rather than with a finding as to 
whether an unfair labor practice has been committed. Therefore, the failure of a 
party to comply with the Board's determination of dispute. is the basis for the 
issuance of an unfair labor practice complaint and the processing of the case through 


Objections 
Any party to an election may file objections alleging that either the conduct of the 
election or the conduct of a party to the election failed to meet the Board's 
standards. An election will be set aside if eligible employee-voters have not been 
given an adequate opportunity to cast their ballots, in secrecy and without hindrance 
from fear or other interference with the expression of their free choice. 


Petiti 
See “Representation Cases.” Also see “Other Cases—AC, UC, and UD” under 
“Types of Cases.” 


Proceeding 
One or more cases included in a single litigated action. A “proceeding” may be a 
combination of C and R cases consolidated for the purpose of hearing. 


Representation Cases 


This term applies to cases bearing the alphabetical designations RC, RM, or RD 
(See “R Cases” under “Types of Cases,” this glossary, for specific definitions of 
these terms.) All three types of cases are included in the term “representation” which 
deals generally with the problem of which union, if any, shall represent employees 
in negotiations with their employer. The cases are intitated by the filing of a petition 
by a union, an employer, or a group of employees. 
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Representation Election 


An election by secret ballot conducted by the Board among the employees in an 


appropriate collective-bargaining unit to determine whether the employees wish to 


te represented by © parcels; Isbor expaninstion for purposes of collective 


The tables herein reflect only fina! election. which result in the issuance 


of a certification of representative if a union 1s chosen, or a certification of results if 
the majority has voted for “no union.” 


Situati 


One or more unfair labor practice cases involving the same factual situation. These 
cases are processed as a single unit of work. A situation may include one or more 
CA cases, a combination of CA and CB cases, or combination of other types of C 
cases. It des not include representation cases. 


Types of Cases 


General. 


Letter designations are given to al] cases depending upon the subsection of 
the Act allegedly violated or otherwise describing the general nature of 
each case. Each of the letter designations appearing below is descriptive of 
the case it 1s associated with. 


C Cases (unfair labor practice cases) 


CA 


CB 


es , a 
involves a charge that an unfair labor practice has been committed 
violation of one or mo: > subsections of Section 8. 


A charge that an employer has committed unfair labor practices in 
violation of Section &aX1), (2), (3), (4), or (5), or eny combination 
thereof 


A charge that a labor organization has committed unfair labor practices in 
violation of Section &bx1), (2), (3), (5), or (6), or any combination 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b\4 i) and/or (A), (B), or (C), or any combination 
thereof 


A charge that a labor organization has committed an unfair labor practice 
in violation of Section 8(bx4\i) or (iD). Preliminary actions under 


Section 10(k) for the determination of junsdictional disputes are processed 
as CD cases. (See “Jurisdictional Disputes” in this glossary.) 
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A charge that exther a labor organization or an employer, or both jomtly, 
have committed an unfair labor practice in violation of Section &e) 


A charge that s labor organization has conzmutted unfair labor practices in 
violation of Section 8g) 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b\(7\A), (B), or (~), or any combination thereof. 


A petition filed by a labor organization or an employee alleging that a 
question concerning representation has ansen and secking an election for 
determination of a collect: ve-bargaiming representetive 


A petition filed by employees alleging that the union previously certified 
or currently recognized by the employer as their collective-bargaining 
representative no longer represents a mayonty of the ernployees in the 
appropnate unit and seeking an election to determine this 


A petition filed by an employer alleging that a question concerning 
representation has ansen and secking an election for the determination of a 
emer = 


Other Cases 


(Amendment of Certification cases) A petition filed by a labor 
suaiestion or an euatayes Or emnandmest of en cotetinn castifiantion 
reflect changed circumstances, such as changes in the name or affiliation 
of the labor organization involved or in the name or location of the 


employer involved 


(Advisory Opumon cases) As distinguished from the other types of cases 
described above, which are filed in and processed by Regional Offices of 
the Board, AO or “advisory opinion” cases are filed directly with the 
Board in Waslungton and seek a determination as to whether the Board 
would or would not assert jurnsdiction, in any given situation on the basis 


of its current standards over the party or parties to a proceeding pending 
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before a state or territorial agency or a court. (See subpart H of the 
Board’s Rules and Regulations, Series 8, as amended. ) 


UC: 
(Unit Clarification cases): A petition filed by a labor organization or an 
employer seeking a determination as to whether certain classification of 
employees should or should not be included within a presently existing 
bargaining unit. 
(Union Deauthorization case): A petition filed by employees pursuant to 
Section 9eX1) requesting that the Board conduct a referendum to 


determine whether a union’s authority to enter into a union-shop contract 
should be rescinded. 


UD Cases 
See “Other Cases—UD” under “Types of Cases.” 


Unfair Labor Practice Cases 
See “C Cases” under “Types of Cases.” 


Union Deauthorization Cases 
See “Other Cases—UD” under “Types of Cases.” 


Union-Shop Agreement 


An agreement between an employer and a labor organization which requires 
membership in the union as a condition of employment on or after the 30th day 
following (1) the beginning of such employment or (2) the effective date of the 
agreement, whichever is the later. 


Unit, Appropriate Bargaining 


A grouping of employees in a plant, firm, or industry recognized by the employer, 
agreed upon hy the parties to a case, or designated by the Board or its Regional 


Director, as appropriate for the purposes of collective bargaining. 


Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 


Withdrawn Cases 
Cases are closed as “withdrawn” when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is 
approved. 
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Table 1.-Total Cases Received, Closed, and Pending, Fiscal Year 1999! 
Total Other Other 
All cases 
Pending October 1, 1998 .... 34,630 18,771 2,947 1,829 9,745 1,338 
Received fiscal 1999 ........ 33,232 17,041 2,931 1,480 10,289 1,521 
On docket fiscal 1999... 67,362 35812 5378 3,279 20,034 2,859 
Closed fiscal 1999 ...... 35,806 18,214 3,282 1,526 10,985 1,799 
Pending September 30, 1999 32,056 17,598 2,596 1,753 9,049 1,060 
Unfair labor practice cases’ 
Pending October 1, 1998 32,106 17,310 2,602 1,639 9,369 1,186 
Received fiscal 1999 .. 27,490 13,437 2,019 1,118 9,511 1,365 
On docket fiscal 1999 99,536 30,747 4621 2,757 18,880 2,551 
Closed fiscal 1999... 29,741 14,474 2,328 1,164 10,145 1,630 
Pending September 30, 1999 ...... 29,815 16,273 2,293 1,593 8,735 921 
Representation cases? 
Pending October 1, 1998 2,250 1,378 wl 173 ul 77 
Received fiscal 1999... $,462 3,496 861 6 686 113 
On docket fiscal 1999 ... 7,712 4874 1,172 479 997 190 
Closed fiscal 1999 ...... 5,708 3,620 895 339 735 119 
Pending September 30, 1999... 2,004 1,254 277 140 262 7” 
Umion-shop deauthon zation cases 
Pending October 1, 1998 74 0 9 0 65 0 
Received fiscal 1999 110 0 18 0 92 0 
On docket fiscal 1999 ................ 184 0 27 0 137 0 
Closed fiscal 1999 ..... 128 0 23 0 105 0 
Pending September 30, 1999... % 0 4 0 $2 0 
Amendment of certification cases 
Pending October |, 1998 x 4 0 1 0 3 
Received fiscal 1999 1S 10 2 1 0 2 
On docket fiscal 1999 23 14 2 2 0 $ 
Closed fiscal 1999... 12 7 2 1 0 2 
Pending September 30, 1999 7 7 0 1 0 3 
Pending October 1, 1998 ............ 192 ” 25 16 0 n 
Received fiscal 1999... 195 8 vu 25 0 4l 
On docket fiscal 1999 ................ 387 177 56 4l 0 113 
Closed fiscal 1999... “— 217 113 M4 22 0 48 
Pending September 30,1999... 170 64 22 19 0 65 
' See Glossary of terms for defiruhons. Advisory Opuuon (AO) cases not included. See Table 22 
? See Table 1B for totals by types of cases. 
* See Table 1A for totals by types of cases. 


*Revised, reflects hagher/lower figures than reported pending, September 30, 1999, in last year's annual report Revised totals result 
from post-report adjustments to last year's “on docket” and/or “closed” figures. 
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Table 1A - Unfair Labor Practice Cases Received, Closed, and Pending, Fisral Year 1999" 
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> aac 1999, an last year's anwwal report Revised total: result 
post-report adjustments to last year's “on dockst” and/or “closed” figures. 
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Table 1B.- Representation Cases Received, Closed, and Pending, Fiscal Year 1999’ 


Identification of party 
‘i = I 

AFL-C1lO Nenana local indviduals | Employers 

RC cases 
Pending October |, 1999 1,793 1378 24 173 0 0 
Recerved fiscal 1999 4551 3495 be) wos 0 0 
On docket fiscal 1999 6344 4873 3 cm) 0 0 
Closed Gecal 1999... 4™m 3619 73 »~» 0 0 
Pendang September 110% 1613 1,254 220 1” 0 0 

RM cases 
Pending October |, 1999 7 0 10 0 0 7 
Reocerved fiscal |999 P| 0 is 0 0 113 
On docket fiscal 1999 215 0 25 0 0 190 
Closed fiscal 1999... in? 0 is 0 0 119 
Pandang September 1 1990 % 0 ? 0 0 TT 

RD cascs 
Pendang Octobe |. 1999 370 0 ” 0 ui 0 
Recerved fiscal | 999 peensneces Bt) i 95 1 o8e 0 
On docket fecal 1999............... 1,153 1 Me 1 7 0 
Closed fiscal 1999 coe 840 ) 104 0 75 0 
Pending September 30, 1999... 33 0 ”) ’ 262 0 


' See GRossary of terms for defirehons 
ee Revised totals result 


post-report edyustments to last vear's “on docket™ and/or “closed™ figures 
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Table 2.-Types of Unfair Labor Practices Alleged, Fiscal Year 1999 


ao | Percent of total case 


|_mg-epecific ellegstions 
A_Changes filed against employers under Sec_8(s) 
Subsections of Sec &a) 

Tota) cases 21,063 1000 
Mex!) be] m7 
ax! 2) 2 10 
ax) 1404 353 
Maxine) 135 06 
maxX) 6,394 u3 
aX) 179 06 
aX 12K ‘ 00 
aX KQKS) 106 os 
aX KKH ) 22 
aX 1KOKS) m7 87 
Maxi KaKS) 21 01 
aX 1K2IKD) 4 01 
aX! 203K) 0 03 
aX X2K4KS) ‘ 00 
aX KKAKS) ” os 
aX 1 K2KIKALS) 2s 01 

Recapitulation' 
aX!) 21,063 100 0 
&aX2) $33 26 
a3) 10,001 Pu 
mand) 62 36 
Max5) a7 as 
B Charges filed against urons under Sec 8b) 

Subsections of Sec &(b) 

Total cases 619 100 0 
ax!) 4510 2 
ax?) 2% 04 
ax) 194 a 
ane 616 100 
wou) 2 00 
wx6) " 02 
ax?) © 13 
ax 12) 600 97 
8x) 27 a5 
SOK IKS 2 00 
Box KS) ca o4 
a7) s 01 
BOKIKS) ! 00 
ROKSKO) i 00 
x1 KD) w os 
BOK IKIKS) 0 00 
WK 1S) i 00 
SOX HOKS 2 00 
ROKTIINO) ! 00 

SOHO __ : eo 
21D = 
STOW : ee 
BOK KDIOKSNS ° 00 
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Table 2.-Types of Unfair Labor Practices Alleged, Fiscal Year 1999-——Continued 


j a an thow- | Percent of total cases 


Recapitulation' 


S92 75 
Li 107 
8) Baad 73 
ole 100 
7 
» 
© 


BI Analysis of 8 (6x4) 


B2 Analyus of 8(6X7) 


C Changes filed under Sec &(e) 


i 
i 


D Changes filed under Sec &(g) 


Total cases 8g) if 6] 100 


‘A case may owhade ebeganons of wotenans of more than ane subwaction of the 
Act the total of the varncus allagetions w greste: than the total number of 
ears 


108  Sixty-Fourth Annual Report of the National Labor Relations Board 


Table 3A. —Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1999" 
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Tadle 3B -Formal Actions Taken m Representation and Limon Desuthonization Cases, Fiscal 
Year I 
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Table 3B -Formal Actions Tsken m Represcnistion and Umon Desuthorization Cases, Fiscal Year 
1999’ —Continued 
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Table 3C -Formal Actions Taken in Amendment of Certification and Unit Clanfication Caseca, 


Fiscal Year ! 
sen Foemal echons taken by type of case 
Types of formal actions taken wtuch formal 
actons taken AC uc 
Heanngs completed 45 5 * 
Decisions issued after heanng 6s $ “ 
By Reponal Ovectors Ma $s “ 
By Board li 0 il 
Transferred by Regponal Dwectors for sutal decsson ° 0 0 
Renew of Reponal Dwectons deassins 

Requests for renew recewed 3 1 w 
Withdrawn th. ¢ request ruled upon 5 0 4 
Board achon on requests ruled upon. total 2 4 24 
Granted 7 0 7 
Derwed 4 2 il 
Remandes Ld 2 ? 
Withdrees) after reques! granted before Board renew 0 0 
Board decuson after review total " 0 i 

Reponal Dwectors decasons 
Affirmed 4 0 4 
Modhhed 1 I 
Reversed ° ° 
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Table 4 -Remedial Actions Taken m Unfaw Labor Practice Cases Closed, Fiscal Year 1999" 


Remedial action taken by 
Employer Lian 
Acuon taken Total all Pursuart - Pursuant to 
Agreement of partes | Recommen wder of - Ageemen of partes = Recommen Order of - 
Total damon of Total tanow 0! 
informal Formal edrogust Board Compt informal Formal etrwreste Soar C omar 
setiiermnent | setiiernent we ee sefiemen — setiiernene: we ee 
judge radgr 
A By number of cases wvoived 10.580 0 0 0 eo 0 0 0 0 0 14 0 0 
Nowor posted 2840 1a i ia il ™ 1 MS a) ] Pa) ? 
27 27 12 ‘a 0 ‘4 © 0 0 © 0 0 ° 
Empiover doruneted uruor 
Onsestabished i? 17 3 t) () ‘ 0 0 0 © 0 0 0 
Empic ees offered remstate 
mens 8% ass ow iM i $s © i i © © 0 0 
Emptovees pieced an preferen 
he huring bs! = sy” “} im i Pa) 4 » © 0 2 0 
Hing hal nghts restowed iT 0 0 0 0 0 0 " * © ¢ 5 b) 
Otyechons to employment 
withdreer 24 208 13 - () 4 t 5 5 1 0 i 0 
Prcketung ended 112 0 0 © to) 0 0 112 10 2 © 0 0 
Mork stoppage ended co 0 0 0 ts) 0 0 ne Ca t+) 0 0 0 
obec: hargarung begun 2,602 20) 10" * $ ” ud hed 194 2 © } 0 
Reckpey dustntaned 145 239 19m 162 , is im we 7s e i ' ‘ 
Reurburserment of fees dues 
ond fines n 24 » 2 0 0 2 o o 5 0 2 0 
Othe: condstons of employment 
pret © 0 0 i) 0 0 0 0 0 0 
(Cmte: remeches 0 0 © 0 0 0 0 0 0 © © © 0 
B By number of empiovees 
affected 0 
f mupics ees flered remsitate 
ment total 2.043 
Accepted 1,420 
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Table 4 —Remedis/ Actions Taken m Unifaw Labor Practice Cases Closed, Fiscal Year 1999’ —Continued 
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Table 5.-Industrial Distribution of Cases Received, Fiscal Year 1999" 
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Table 6A —Geographic Distribution of Cases Received, Fiscal year 1999" 
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Table 6B.-Standard Federal Adminustrative Regsona! Distribution of Cases Recerved, Fiscal Year 1999' —Continued 
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Table 7.-Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1999' Continued 
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Before neuence of complies .| 92, MI 959; 7372; Mil ise] 777 im} 32 i 06 3; 47 si %3 Bi 43 
Aft: meuance of comple. before opareng of 
eee 2 355 12 37 305 13 24 a4 2 04 2 12 21 3se 1 20 0 _ 
Afte heanng opened befowe edmmustere 
sw ) ST aneusteeateneenemiaienes & Gl os w 62 1 00 0 _ 0 _ 0 _ 0 _ 0 - 
Ala e@miewetive ew judge's Gockicn, 
betes Board deckicn _.... 0 _ 7 0 0 _ 0 0 _ 0 _ 0 _ 0 _ 
After Board ox court deciion ............... | — — o| — oh. a t) — ol. — | — eo. — ol = 
ee 
Dismiccd caiiialiaad 10157; 32) 1000) 670; 24/ ISB] MS 13 | 37 $ 30 5 83 2} @s mu] 23 
Before mouance of complass Ly 33 v4) 67 27; Ne 33.7 ie 204 5 30 5 83 21 29 21 6) 
Afte msuance of conwplasd, before opararg of 
hear cemniintidniieni 200 0% 20 o4 @ 07 * 104 id a 0 os t+} ae 0 a 
Afte huang opened before edmpustrebve 
low judge's Geciatm 4} oo 00 4] oo eo — eo; — oj} — ‘| — o-— o} — 
BN edwrustrenve we padge 5 deamon 2 00 60 2 00 0 — 0 a 0 — 6 — 0 _ 0 — 
By Board deckton ... « 62 os a 62 o 61 0 a 0 ae © a 0 — 0 — 
Aéopag s@emeete ew jeipe's 
decamon (no eccepears fed) we 61 04 uw 61 a 61 0 a 0 — 0 0 0 
Contested me i 00 6! 9 00 2 00 0 a 0 — 0 ae 0 — 0 a = 
w 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1999'-Continued 


Alc "CA co CD cases CE cases CP canes 

Sans a On bl On bk DG G2 <M Bd Oe 

po el ne eee ne De ne eel nn el el el el 

Dy cooult cout of gpa Gomes ................ s 00 00 5 60 9 os c a t) oo 0 ae 0 — ¢ _ 

Dy Supeeme Comt ection - o| —j| — ej —j| eof — ej —| of; — eo; — eo] — eo] — 
100: estons (ese Tubds 7A fox detnis of Gupom 

Ee = 194 06 00 5 00 10 62 0 _ is; 946 0 — 6 — 0 _ 
Otnerews (compharce wah onde: of edmmasranve 
we padgs or Board not ectusved-Gm want out of 

—_ §$ XXX ALT 177 o4 00 124 es 5 0! 0 a 0 — ° a 0 


* See Tube 8 for cummary of Gaposition by cages See Gicssary for definitions of tems. 
* CD cases closed in Gus stage ase processed os jariedichonsl Giaputes andar Sex 10(k) of the Act. See Tube 7A 
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Appendix 125 
Table 7A -Analyus of Methods of Disposition of Junsdsctonal Duspute Cases Closed 
Prior to Unfaar Labor Practice Proceedings, Fiscal Y var 1999’ 
Method ond stage of deaposstoon pe bn A 
Toul muube of eee dosed tere ee clomght 174 1000 
Bates 100) notice ... ba ne 
After 100) notion, batons cpaning of 100k) hearing i 63 
Aes opang of 100) hang, btn me of Domed domme nd etermeson of 
~ . 4 80 
Compass with Dessé Goshen end Gemmination ef Gaguta 2 u 
Bator 100k) notice ... r) rT) 
Altes 100) cation, baleen epusing of 000 tenting. 5 29 


Ain epuing of 20) hing, bls eo em een en eon f 


After Boast decision end determination of Gapets 
After 100) notion, belbee opening of 10k) hearing —— 
=e 


By Board decamon and dstermunamon of Gapute 


‘ See Ghossary of terms for definitions 


Tabie 8. —Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1999" 


All C cases CA cases CB cos CC cm CD cass CE cases CO cones CP css 
Stage of chaposar 2 of ot a of of of a 
om wnt o-e we owe eed one ms 
rls) Siri) S SSS rl SiS sl 
Toem mambe of cases ceed m4) 00) 7966) Oe; Se; 8 sei wee =| «(ee @; wee @;| wee Si mee 
Before esusnee of compines pay re); os 3) 5a "9 on ais 6s 2 we ei 6 as bd oy 
ARs asuance of complet beh cperwy 
- : ha os; 149 107 ™ a7 8s ms 5 is B m3 4 a2 5 BF 
| fae hearer opened betwe asus of 
etmpesrur~ we pty) decom tT] oe @ oe 3s os i 62 c — 0 ae c a o a 
Aft etmpustrepee we pig) Gece bef 
emamne: of Boer decane 2 6 ” o1 2 oo i 62 ¢ _ ° _ ° -_ © _ 
Afte Ros ards eirpey efrwerer we 
fat: Geum © cheaee of rapes we is $10 22 -_ 07 “s rT © _ , so ° _ ° _ 
Afte Roerd Gece hetwe cre ons decrer 5 eo 5 iT) © _ c _ c _ c — t _ c — 
Aft are onus dee beter Sqweme ms" 
Lael Pr a os Pa is . 0: 1 62 c _ ) a c ° 
fe Sqweme as cee i oo i oo © _ o- 6 _ i | - ¢ _ 
' See Ghossary of terme for éefrmons 
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Table 9 - Disposspon by Stage of Represemtaton and Uimon Deauthonzation Cases Closed, Fiscal Year 1999' 


AJl R canes RC cases RM cases RD cos UD aos 

dleaned == [=== l=l-l=l-1— 

L_@ iL] ___] -__¥ _ 

Toem mummbe 0/ case cioeet i 1003 4™ 1000 in iaoe tae ao iP 100 

Rete mecwe i notes of henry ier 722 = 187 a a ms wo " ™2 

Afte eeunnee of notes befor chose of heey Me” @? a5 #! ~ 4 Co 27 ' 4) 

fe heey crest bein aman 0 teas 19 27 141 30 1 07 " i3 2 is 

Afe ecu: f hepowe wees : tee “3 67 $% ié ” 73 > 3) 43 DB 180 

Afte seuance of ficerd decemnr 67 yy 07 i e” 5 oe J — 
‘ See Gioes-*y of tars for Gcfrumors 
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Table 10.- Analysis of Methods of Disposition of Representation ard Union Deauthorization Cases Closed, Fiscal Year 1999' 


All R cases RC cases RM cases RD cases UD cases 
and crags of din Number Percent Number Percent Number Percent Number Percent Number Percent 
Total, all 5,708 100.0 4731 1000 137 100.0 840 100.0 128 100.0 
Cernficaton issued, total 3,693 647 3,163 669 ‘8 423 472 36.2 Bo 672 
After 
Consett electon 1s 03 1s 03 0 00 0 00 1 08 
Before noace of heanng 2 00 2 00 0 00 0 00 1 08 
After nouce of heanng, before heanng closed 13 02 13 03 0 00 0 00 0 00 
After heanng closed, before decision 0 0.0 0 00 0 00 0 00 0 00 
Supulated election 3,225 36.5 2,73 538.0 S4 »4 43 S10 63 #2 
Before noace of heanng 729 128 M4) 115 16 11.7 171 204 r) 3%3 
After noace of heanng, before heanng closed 2,387 48 2,101 aad 37 270 pr) 296 i4 109 
After heanng closed, before decisson 109 19 100 21 1 07 B 10 0 00 
Expedsted election 3 01 3 01 0 00 0 00 0 00 
Regonal Durector-darected electon 44 73 371 78 4 29 c) 46 2 172 
Board-chrected election x) 06 3 07 0 00 5 06 0 00 
By withdrewal, total 1,658 290 1343 234 a 23 257 wW6 M 266 
Before nonce of heanng (Ra 67 267 $6 21 153 ee 114 29 22.7 
After nouce of heanng, before heanng closed Lis 198 938 198 % 263 157 18.7 3 23 
After heanng closed, before decasson , Q 07 ” os 0 00 3 04 i os 
After Regponal Dwector’'s deamon and darecton of 
election 100 8 va 21 1 07 1 01 1 08 
Affe: Board decasson and darecton of electon 1 00 1 00 0 00 0 00 0 00 
By chsmassal, total 357 63 225 48 21 153 il 132 R 63 
Before nonce of heanng 14 25 n 15 8 58 61 73 7 $5 
After notce of heanng, before heanng closed 117 20 3 1s 7 #1 37 44 1 08 
After heanng closed, before deasson 2 00 2 00 0 00 0 00 0 00 
By Regonal Dwector's decison % 17 7B 16 5 36 13 1.5 0 00 
By Board decasson 1 00 0 00 1 07 0 00 0 00 
' See Glossary of terms for defiranons 
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Table 10A -Analysis of Methods of Disposition of Amendment of Certification and Unit 


Clarification Cases Closed, Fiscal Year 1999" 


5 
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130 Sixty-Fourth Annual Report of the National Labor Relations Board 
Table 11.-Types of Elections Resulting in Cases Closed, Fisca: :"ear 1999 
_Type of election 
BOX 7™KC) 
AR types, total: 
ee 3639 17 3,038 6 $78 0 
Eligitle voters... 245,768 367 191,561 319 $3,521 0 
Valid votes ..................... 212,990 309 167,748 262 4671 0 
RC cases: 
3,120 16 2,98 6 $00 0 
Eligible voters ................. 221,210 363 171,428 3x9 49,100 0 
Valid Votes «o.oo. 192,450 305 190,695 262 41,188 
RM cases. 
ee 2 0 »v 0 3 
Eligible Voters ooo 2,029 0 1,655 0 374 
Oe 1644 1,330 34 
RD cases. 
Er 03 1 369 0 33 0 
Ehgpble voters 18,884 4 16,347 0 2,533 0 
Veld votes 16,293 4 14233 0 2,056 0 
UD cases. 
Si Micecsnenvenseneccenennns Ma 0 n 0 2 _ 
Eligible voters ................. 3,645 0 yaR)! 0 1,514 --- 
Valid VOU os 2,603 0 1,490 0 1,113 vase 


Table 11 A —Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1999 


| 


titi |’ 


‘FED 


aeashitey 


aug f° 


RM elections 
Elections conducted 


ii | 


bebe | 


biti, 


243 |° 


4l 


RC elections 
Elections conducted 


3,120 


itt} 


eeed | 


| 
is 


biti! 


All R elections 
Elections conducted 


me PE ar er 
mee 


ietel 


nh 


3,743 


245 


3,136 


Type of election 


Runoff required 


Expedited-Sec. 8(6\7KC) . 


' The total of representation elechons resulting m cerificaton exchudes electons held mn UD cases which are inchuded in the total n Table 11 


Rerun required 
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Table 1 1B.—Representation Elections in Which Objections and/or Determin tive Challenges Were Ruled On in Cases Closed, Fiscal Year 1999 


Method and stage of disposition Total | Objections only | Challenges only in. Total objections! | Total challenges” 
elections [Number | Percent | Number | Percent | Number | Percent | Number | Percent | Number | Percent 

Al representabon elecbons 3,743 118 32 0 rT M 09 182 4 ™ 20 
By type of cases 

In RC cases 3.204 103 32 % MW » 09 133 4 oo 20 

In RM cases 45 0 00 " 22 0 00 0 00 i 22 

In RD cases ry] 1s 35 5 07 4 09 19 44 7 16 
By type of election 

Consent elecbons 17 0 00 0 00 0 00 0 00 0 00 

Supulated elecbons 3,136 101 32 28 09 27 09 128 al $$ i8 

Expedited electons 0 0 00 0 00 0 00 0 00 0 00 

Regonal Dwector-durected elecbons $83 16 27 . 10 6 10 22 38 12 21 

Boar. directed electons 7 1 143 . 85.7 1 143 2 6 ? 1000 


' Number of electons mn whuch obyectons were ruled on, regardless of number of allegations m each electon 
? Number of elechons in whuch challenges were ruled on. regardless of indrvidual ballots challenged mn each elechon 
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Appendix 133 
Table 1 1C.-Objections Filed in Representation Cases Closed, by Party Filing, Fiscal Year 1999" 


Total By employer By uman By both partes? 
Percent Percent Percent Percent 
Number | pveype | Number) py nype | Number | ty tyne | Number by type 
All representaton elecons 210] 1000 ” 67 126] 60 711,433 
By type of case if 
RC cases 1s7| 1000 os 69 112 we © 32 
RM cases t) 00 t) 00 0 00 00 
RD cases 23 100 0 ue 14 oe. 43 
By type of election 
Consent elecbons 0 00 eo; 8600 C) 00 0 00 
Stupulated electons 1% | 1000 o4 4 100 2 . 34 
Expedited electons 0 6 0 00 0 00 0 00 
Reponal Dwector-durected electons 32} 1000 " M4 20 625 i a 
Board directed elecbons 2} 1000 2] 1000 0 00 0 00 
See Glossary of terms for defirutons 


* Olbyechons filed by more than one party in the same cases are counted as one 


Table 11D. --Disposition of Objections in Representation Cases Closed, Fiscal Year 1999" 


Objec- | Objec- | Objec- Overruled Sustained? 
bons bons bons 
a 9 ee 
Geewn | upon | Number rieg | Nummer | 
upon upon 
All representation elechons 210 - 132 ee 632 © Ms 
By type of case 
RC cases 187 1” as a9 w MI 
RM cases t) 0 t) 00 00 
RD cases 2 1 19 " $79 8 “i 
By type of electon 
“onsent elections 0 () t) 0 00 0 00 
Snpulated electons 1% oe 1” ” 602 oY) wh 
f xpedited electons C) 0 0 0 00 0 00 
Reponal (nrector-durected elechons 2 10 2 17 73 $ 27 
Board directed electons 2 0 2 2] 1000 0 00 
' See Glossary of terms for defiruhons 


"See Table |) £ for rerun elechons held afler obyechons were sustained in } elechons m whach obyechons were sustauned the cases 
were subsequently withdrawn Therefore. in these cases no rerun elechons were conducted 
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Table 11E.-Results of Rerun Electiaas Held in Representation Cases Closed, Fiscal 


Year 1999' 
Oxscome of 
p= ren | Union cartified | No Union chosen | orginal election 
—s Percent Percent 
Number | prope | Mambo | traps | Number aaa | snanber 
Al representamon eiechons 61 1000 19 Mu Qa a 18 ye) 
By type of case 
RC cases Na 1000 16 296 eB R44 is 78 
BM aes a 1 1000 1 1000 0 a 0 os 
RD cases 6 3000 2 33 4 06° 5 30.0 
By type of election 
Consen elechons 0 — 0 co 0 os 0 —_ 
Stpuiated electans 31 1000 16 nA 3s 686 16 na 
Expedsted electans 0 — 0 _ 0 _ 0 == 
Repona) Darector <darected shectons 10 1000 5 wo 7 WO 2 200 
Hees deected eects 0 _ 0 = 0 on Ps — 
See Gacasary of terms for tefrepors 


Mowe than | rerun elechon wes conducted » § cases however only the frei eecon » mchaded wm thus tebie 


Table 12.-Results of Union-Shop Deauthorization Pous in Cases Closed, Fiscal Year 1999' 
Number of polls ) sarah : seco vee Valid votes cast 
Resultingin | Resuling in In polls Cast for 
desuthorization | continued Tota) | Pere | demuthorization 
Affiliation of union holding union-chop contact «| 7. ashorization | Total | Rentingin | Resulting of total eg ome 
ligible | deauthorizati =—- eligyble 
guthon.zabon cagbie 
Percent Percent 
Percent Percent 
Number | of tom! | Number | of tom! Number | Srna | Number | Crna 
wn uM @o » sia $312 1,980 373 3392 @.7 2,603 #0 1347 B.A 
0 EEE ee 6! p. ] as n 32.5 472 1203 37.7 2979 a3 2451 si3 1,422 23 
Cte remem! UTEORS 5 3.0 y 2.0 412 101 245 ui 735 61 148 77 187 
es | 3 2 “7 | 1 m3 | us | ~ | oe | @ | 6] om | om a | 6 


' Sec @{a)(3) of the Act requares that to revoke « wuon-chop agresmerd e magonty of the employees ehgibie to vote must vote m fevor of desuthonzshon 
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Table 13.— Final Outcome of Representation Election, in Cases Closed, Fiscal Year 1999" 


Elections won by umons = — — ™ 
—_ | _ J in In uruts won by where no 
eee Pd bs 2 
A All representation elections 

AFL-CIO a a3 1,519 1519 _ a 1625 | 201,126} 85,709) 85,709 - — 115,417 
Natonal o 536 x” os x” ae R 4,028 1,93 — 1,93 _ 2,435 
Local... ‘aan 255 576 147 _ _ 147 08; 18387 £009 _ —_ 8009 10,318 
lamuon elections . 3,408 #1 1,703 1,519 x7 147 1,765 | 223,541 | 95,371 | 85,709 1,393 8.069 128,170 
AFL-CWO v AFL-CIO 3 sis 277 27 _ os 6 <om8 a7 a7 _ = sil 
AFL-CIO v. National. 12 1000 12 a 4 oe 0 1634 1654 1,321 33 _ 0 
AFL-CW v. Local... % 946 33 x” — 16 3 7 490 6,639 au _ 2,195 851 
National v_ Local 5 1000 3 a 2 i 0 326 326 a 288 “ C) 
Localy Locll .......... 12 100 0 12 oo a 12 0 1,222 1,222 — —_ 1222 © 
2-ureon electons 116 922 107 72 6 » 9} 15,780] 4118] 1090 621 3,455 i662 
AFL-CWO v. AFL-CWO v. Local 1 100 0 1 1 —_ 0 0 2,802 2.802 2,802 —_ 0 0 
3 (or more)-urwon elechons i 100 0 1 i 0 0 6 2,202 2,802 2,802 0 0 0 
Total representation eechons 3,585 305 isi 1,92 a 1% 1,774} 242123] 112,291 | 98553 2214] 11,524 129,532 
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Table 13.— Final Outcome of Representation Election, in Cases Closed, Fiscal Year 1999' Contunued 


Electons won by urvons ene Employees eligybie to vote _ 
—_ L. in In uruts won by where ne 
Pencpaingueions | Tet | Poe | to | | ee ee | S| | 
wes wrens wreors wers weors ures: 
B Elections m RC Cases 
AFL1IO 1.79 $10 im im _ -—- 1337] Iu | 223) +25 —_ - 104898 
Nenana 6 $56 3S - 3s _ 2 8 457 _ i457 - 2,42 
Local 71 oo MM a _ iM s 16,669 72 = — 129 oat 
| sarwon elechors 3013 us SI im Bs) iM 1.452 | 203699 | s6819 m2 457 712 116840 
AFLC10 + AFL-CIO » »3 B B _ _ e 4a 189 3s = _ sil 
AFL-CIO v Netonal 2 1000 2 s ‘ -— 0 16s4 16S 1321 33 a 0 
AFLWO + Local _ va $i yn - 4 5 7All 6 ot 4 aes os ral) &si 
Nevonal ¥ Local 3} 1000 3 _ 2 1 0 326 ve ~_ = *) 0 
Local vy Local s 1000 & a oa 7 0 os os — — Ne 0 
2 «smeon electons 106 5 ” of 6 3 , 1478 13087 93M 62) Mn 1662 
AFL-CIO v AFL-CIO + Local 1 1000 1 i —_ i 0 2802 2902 2902 —_ 0 0 
V (on more> arson ebecbons 1 1006 1 i 9 0 i) 2.902 2902 2,902 9 0 0 
Total RC electors 3120 $3.2 169 1461 a 137 146i | 221,210) 102,708 | 90089 20%} 1024 118,902 
C Elections in RM cases 

AFL-CIO = Me 13 i3 “- —_ 25 1327 635 635 —s os 09? 
| -urwon elechons s M2 13 1 0 t) 25 1327 635 635 0 0 m 
AFL-CIO¥ AFL-CIO 5 1000 5 a -- 0 tht ttt the — a 0 
Local v Local 1 1000 i — oe ! 0 J J ed a 0 
2 -ureon electons ‘ 1000 7 5 0 i t*) 02 702 66 0 .) 0 
Total RM electors a @5 17 it) 0 1 25 2,029 i307 1» 0 J om 
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Table 13.—Final Outcome of Representation Election, in Cases Closed, Fiscal Year 1999'~ Continued 


ee * 


Elecuans won by umans = Employees eligyble to vote 
_ ete In uruts wan by In eectons 
where 
Partucopating unvons . — os = a a , i. a sd Ober represen 
wions | wions | wom uve — rapone\ pe 
= | |_ one 
AFL©10 14 14 
Netonal 2 - 136 
Local 3 _ oat 


E 
Bhasli . ffl: 1 £ ha 


Elsie s [sisi | te 


Bil. . Iliac [ 


Blele wo <li « 3 
+H 


Wleje > ofil= - Bl 
lala » w/ale s Ble 
E 


eisle § Sisiz es 
Biel! | fei eI 
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Table sd_Valid Votes Cast in Representation Elections, by Final Results of Election, in Sases Closed, ical Year 19997 


Valid votes cast in elecuans won Valid votes cast in elecuons lost 
Total Votes for umons Vcaes for urvons 
Parpoipeting umons Tot vows Toul votes 
ae ee Seer | = SS 
\wvons were 
A All representatan elecvons 
AFL1O 176,638 arr. ain _ _ 24B86 woe woe _ _ 67 <e 
Neoone 17 1952 _ 1952 _ fra) Lo _ 62 a iw 
Local 15,540 4657 — —_ 46s” 1535 1667 _ _ 2,667 638! 
| rece eiechons 195,294 $4035 a3 1052 77,124 39,545 wore fe 1667 75,199 
SS 
APLC» APLCIO 4193 13u 13) _ _ is 7 ™ — —_ am 
AFL-CIO v Netonal 123 17m 7a a a iP © ° 0 — 6 
AFLC10 » Local sa77 4™ 15% _ 1920 ww” me oo _ 2 ae 
Negara» Loca 23 1” oo 14s uw a4 3 ms © 6 0 
Leoedy Leal... 2 775 os a 77S 7 9 — a 0 © 
) arece decks a 7 Sad eo no 0 2@ oe 
APL-CIOv AFL-CIO + Local 212 1 Oe 7 Oe _ id a 0 0 — i) c 
Vion Mare) wreon decors = 218 pa —| t) a 0 ° _ _ ° 
Tosi representation dectors 710,387 4.04 39 Ls | - 77,721 165 wo 338 Li 21997 “iy 
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Table 14 -Vahd Votes Cast in Representation Elections, by Final Results of Elechon, im Cases Closed, Fiscal Year 1999’ ~ contanuad 


Vahd votes cast im elecvans won Vel votes cast in clecuom jcst 
Tora! 
aa | Tend APLOIO Oberle | frnoumen | 1 APLOIO sone) | OMe local | forme unon 
urvans aus 
B Elector m RC cose 
AFL-CIO masts; «44 “im — — 22,390 non neo _ —_- 61.202 
Neon Asss .) _ 3 _ we aM _ ase _ is 
aod 1O@e 4193 _ _ 4193 1585 14) _ _ 14) see” 
| sworn derkons 17,735 os “ire *) 4193 aaer? as 
APLC1O+ APL-CIO 10 eee ee ~ ~ im ™ ™ _ _ “ 
AFL-CIO » Nesonal 2s 12M Lod 2 _ 2 ° ° 0 - ° 
APLC + Load sai? 470 12 _ iss wo me « _ 20 
Nene) ore 73 i” ~ 6s Me “ ° =< 0 0 © 
Local Local 0s $31 _ _ $31 33 ° -_ _ 0 © 
2 ren eertre i @’ ™ Not nO 0 Pr) eee 
AFL-CIO + APLCIO Local 210 oee OMe _ ° a 0 ° — r 0 
ion more Mawar eechons 210 1.0Ba ° ° a ° 0 7 ° 6 
Tok eterews 192.450 | 40955 $2,712 1990 6653 25,09 Ne ees ws? ase | 2.7 am 
C Electons m RM cases 
AFL- We ais as _ ~ i” i” Th —_ —_ as 
co Le an as 0 0 TT) i” im 0 ° aus 
reo etectne 
AFL-CIO AFL-CIO = = = ™ eis . . ° = = ° 
Local » Local n n ~ _ n 0 0 _ —_ 0 0 
ler we on ow 0 n s ° 0 0 0 ° 
Tem RM eters nae oe me 0 n i? 1 im 0 0 oo 
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Table 14 -Vahd Votes Cast mn Representation Elections, by Final Results of Election, m Cases Closed, Fisel Year 1999" ~ continued 


Vale votes cast im elections won 
Notes for_wmans 
ancio | Oe 
anecne 


Parucipating umons 


lela o ~lSle s 2 
J] ire med) 


Table 15A —Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1999 


Number of elections mn whach " : 
i Son rights were won by unions amie Vald votes cast for ursons Ehgpbie 
a hex —. of en- Total Total = 
Dimon and State’ tons AFL- Other Other no rep- ployees vebd AFL- Othe: Other votes choos- 
Tom | CO | matonal | local | resents | Apbie | votes CO) | aaet eet | | see 
urwons uruons ursons tive was to vote cast urmons ursons ursons uruon cusentati 
chosen on__ 
Masne ; 1S 6 4 i 1 9 912 852 4 363 il 20 458 180 
New Hampshure il 6 $ i 0 $ Mi 38 168 14 33 4l 190 156 
Vermont 13 a 7 0 1 5 2,331 2,332 1,030 () 0 x) 1,302 $37 
MessechusctBSD 22 35 2 4 2 “7 7100 6,520 2,612 2,487 2 3 3,908 2,372 
Rhode Island 15 10 6 2 2 b 0S $9 325 188 4 9 734 261 
Connecticut — 135 89 3 1 10 «4 7,299 6,127 3,495 2,389 133 473 2,632 4515 
New England ... 271 1S 129 9 16 117 18,737 16,708 8,024 6,670 320 1,034 3,684 804) 
New York 3233 192 131 4 x i3 19,352 15,834 10,108 8213 203 1692 5,746 12,981 
New Jersey . 205 100 91 1 8 105 10,224 8,632 4335 3313 7 SiS 4297 4561 
Pennsyivema ........... 28 112 8i 6 25 126 i538 13,609 6,946 4o Gl 2,016 6,663 7,352 
Middle Adlentic 166 4 3233 i" »” 362 45,424 33,095 21,389 16,S25 641 4733 16,706 25,394 
Olio ........... 203 102 ® 2 2 101 15,007 13,616 6,302 6,668 t) 4s 6314 6,219 
Inchere 2 9 4l 0 2 “ $364 4371 2,154 2,095 0 Red 2,717 2,029 
a 24 112 6 3 il 128 15,017 12,602 7,020 $,763 367 890 $5,582 8370 
Mochagan 199 100 95 2 3 » 13,929 12,027 $,963 $265 $7 4l 6,064 6,790 
Wisconsin : iain 94 4 3 0 I % 6,905 6,185 2,709 2,990 @ n 34% 1,720 
East North Central. 828 al 378 7 19 427 $6,222 Oi 24,648 22,981 560 1,107 24,653 25,088 
lowa a 16 16 0 0 24 2,134 1,936 934 934 0 0 1,002 611 
Mannesota Ba b) bt) 0 6 2 4,42 3,804 2,201 1974 14 213 1,603 3,529 
SE 113 ss M4 I 3 3S $,605 5,097 2,489 2,148 2 x9 2,608 2,79 
North Dakota 6 2 2 e 0 4 105 9 35 35 0 0 64 7 
South Dakota 6 a 4 0 0 2 293 780 132 132 0 0 laf b/d 
Nebraska 13 4 4 0 0 9 1,667 1,534 705 705 0 0 829 199 
Kansas 27 8 7 l 0 19 1,137 1,017 33 wk 25 0 624 178 
West North Central 789 1 137 2 9 141 15,423 13,767 6,389 6,296 61 $32 6878 7366 
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Table 15A —Geographic Distribution of Representation Elections Held. in Cases Closed, Fiscal Year 1999—Continued 
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Table 15C.—Geographsc Dustribution of Decertification Elections Held m Cases Closed, Fiscal Year 1999—Contimued 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 1999' 
Total of situations 
Percent | istve CA eo ce c cs CG o 1 .-p 2s 
— — — ee 

Of aE | ber of |i recee | DOF | py aiae | Derof [vce | berof | vue | berof | ac | berof [race | berof | cies | berof | rae | berof | an 
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96| 96] 1,755] 92] 4] 91) 102] 260) 32) 234) 22) “a? 1]} 26) (| 20) SI) 69 a) isa 
90| 186) 1817] 95] 34) 70) 47] 120) 22] 168 i} 29! of oof wl ial 2) oss 2] (7.7 
67| 253] 1350) 70] 258] 52) «| wel is} 19 2} 59) of oof wu} isa] wl 40 3} us 
4s} 28) 91) 48] 167] 34) 2) Sil) (Ol) O73 i} 29] of oo 4} ss} wl 29 2] (177 
36] 334] 65] 40) 123) 25) 13) 33 s} 36) of oof of oo i} ssl 9} (20 i| 38 
$7} wal 1000] $7] 21) 53) 33) Ba} 17] ane 3} 88 i] 26 4) ss} wl 4s 2) (77 
28] 419) 367] 30) 109) 22 9} 23 4] 29] of oof of oo i} sa] wl 4e i} 38 
28] 447] sei] 30) 1s} 22) 12) 31 2} 1s i| 29 i] 26 1) 4 1 16 2] (77 
19} 467) a9] 22) 61] 12 4) 10] of oof 6 60} «6(oo} Sls o| 00 1 16 o| oo 
13} #0] 2s} 1s} a] os 3} os} of oof of oof of oo o} 00 4] os o| oo 
79] $59] 1435] 75) 475] 97] 2] Si 9} 66) of; oo} 8] 25 3} 41] as 2) «77 
07] S66} 154] O8] 18] 04 ne) on) or) ) or) ry) or) ry) i} 44 o| 00 0} 00 
18} S84) 360] 19] Bl 16 4} 10 i} 07 o oof 3) 77 o} 00 s} ua i| 38 
10} 994) 209] ttl 32] 07 2} os} of oof of oof oo] oo 1} 44 3} 07 o} 00 
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06] 650) 120] 06] 2) 06 3} os} of oof of oo i] 26 o| 00 i} 02 o} 00 
02| 652} #| 03 s} On o} oof of oof of oof of oo o| 00 i} 02 0} 00 
76) 728] 1,445] 75) ssl 79) #17] 43 4} 29 o} oo} 6] 154 s} 68} «| 98 2) 77 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1999, and Cumulative Totals, Fiscal Years 1936 through 1999 


Fiscal Year 1999 
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Board orders partally affirmed and parnalty remanded 


Board orders set asade 
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Comphance afte: Sing of petion. before court order 


Remanded to court of appeals 
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Cea dt fp 
Contempt cases enforced 


Vs. both 


af 


Vs en- 
phoyers 
onty 


Lg 


) 
a0 
12.7 
32 
24 
12.7 

0 


ool eel om 


250 
00 


we 


— 
-—f- 
eee coco cloia : © J 


uy 
eee coccolofan on wlsiSIs ua & URES 9 


eeco cscocoesioic of 


See Ghossary of terms for defiranons 


7 & proceedsng mn whach the Board had entered an order chsrrussang the complaint and the chaping party appealed such dessussal in the cous of appeals 


(57 


” are comparable to “cases” reported m armwal reports pnox to fiscal |904 Thus term more eccurately describes the deta masmuch es 2 sangie “proceedangs~ often inchudes more than one “case ~ 


Table 19A —Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal Year 1999, 


Compared With $-Y ear Cumulative Totals, 1994 Through 1998" 2 
Affirmed in full Modabed Remanded mn ful Affirmed m part and Set aside 
remanded m past r 
maces [2/5 [Ss |S" [Ss |S Ss Sele Ss f 
(headquarters | year | your = 
1999 | 19% {Num | Pere | Numb | Per- | Numb | Per- | Numb| Per | Num | Per | Num | Per | Num | Per- | Num | Per- | Num | Per- | Num | Per- 2 
1998 ber cent a cent a cent a cent ber cent ber | cent ber cena ber cem ber | cont ber | com 2 
Total all cxrcusts 132] SM] 92] 7) sel ese] wi} iz1] se] wo} 4] 30) mw] $2] 3] 23] 34) so} 17] 129] 6] a8 
1. Boston, MA s| mi 4] mo} 9] ws 0} 00 i} 45} ©} oof of oof] of of i] 45] a] wo} 4] 4s 
2. New York, NY 7} sz] ost mal 36] @2 1} 143 6] us} of; oof 3] ss] of oof 2] 39) 1] 3] «S| 86 
3. Philedetphas, PA ul} a] of ss) 34] m, 0} 00 3} 7] oO} oo 1] 23] of oof 3] 70] 2] m2] 2] 46 
4. Richmond, VA 3} «| si ws] 2] see $| 385 4} 87) Of} oo 1} 22] ©} oof 6] 30] 3] mo] wl] 27 j 
5. New Orleans, LA 3] 2%] 2] 67) wl #3 0} 00 1} 38] ©] oof 2] 771] Of of 1] 38] tf 333] 4] tse 
6. Cincinnati, OH 2%] 07) i7| 654) 64] SB 3} u6] is] mo} tf 38 s} 47] 1] 38 4] 37] 4] isa] 9] 178 2 
7. Chicago, IL 9} wl 61 67) 2%] 667 1} a4 4} 03} Of oof 2] 5: 1} m4 1] 25] tf] ma] 6] as4 F 
8. St Louis, MO s| 2] 6] 70] wl os 2} 250 2} 87] of oof 2] 87] of oo 1] 43) Of oo} 4] 2 
9. San Prancisuo, CA 0} wm] S| soo] 61] S24 1 | 100 4} s4] Of] OOf 2] 27] 1] 100 1} 14] Of oof 6] a: ; 
10. Denver, CO 4] mw] 4] 100 s| 372 0} 00 i} mm] Of oof of oof] of oof 4] me] of oof af 78 
11. Atjanta, GA 13} wi] wl 9] 13] 929 1} 77 0} oof of] OOf Of oof of oof OF oof 2] 184) 1] 78 
Weshangton, DC 23] 9) 6] #6] 6] S29 2] 87] #17] 43] 3] 10] 82] tor] 6} OO] 6] sa] 62] et oat] 13 : 
' Percentages are computed honzontally by current fiscal year and total fiscal years. 


Table 20.—Injunction Litigation Under Sections 10(e), 10(j), and 101), Fiscal Year 1999 
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Table 22 —Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1999" 
Neumnter of canes 
idemarficataw of petucner 

Tonal Empire Urwan Coma 


Pending October |, 1998 
Recerved fisca! | 999 
On docket fiscal | 999 
Closed fiscal | 999 


Perdang September K) 1999 
“See Ghonnary for deferens of terme 


Table 22A —Disposition of Advisory Opinion Cases, Fiscal Y car 1999' 


ee aes 


-* 


~. 


Appeadts 


163 


Table 23.—Tume Elapsed for Major Case Processing Stages Cornpleted, Fiscal Year 1999, 


And Age of Cases Pending Decision, September 30, 1999 


Stage 
| Under iebor practice cases 
Nass SRR CORNERS 
 Adiang of charge & moun of compe 
) Compiaws & chose of heen 


* me of emarong & edmrestrete we sadge ) doce 
(¢ Recep! of tneé co eubnesmcre © esune of efrpusreme we paige + dec 
' tua we pidge | Geom & esuence of Board Gece 
t Ingpumrng Gonenen « Boer @eamc 
” Asegpemers wo Board + decor 
0 Fimng of change wc msuance of Board decamar 
F Age of cases pending admarastrutore low jatge's docimen, September 30. aod 
| From Giang of charge 
2 From ctose of hearing 
(Age of cases pendang Board decamon, September 10 | 999 
| Prom Ging of charge 


(8 Mane stages comperted 
| Fiang of peumon of nomce of heanng msued 
2 Nomoe of hearing tw chose of heanng 
) Choe of hearing to Regpona) Owector + decamor msusd 
4 Close of preetecton heanng ©) Board s decamon msusd 
S Choae of post -efecton heanng to Board + decamcn meund 
6 Fiang of petman to 
0 Roerd decasecn mewn 
t Regpone Carect: + decamcan esusd 
* Ongmenng Qccument © Board deca 
§ Asagrement to Board s decamon 
BR Age of cases pendang Roerd decamcn September 1 | 999 
| From filang of petmon 
2 Frown onganeting document 
) From esagrenert 
(Age of cases pendang Regonal Owector + decamnn Seprember 10 | 099 
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Table 24 -NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1999 


|  Applecations for fees and expenses Gied with the NLRB under SUS § 504 
A Number of appicetones filed 
B Cecasscme oF AJA cases ruled on (inchades Al) ewerds adopted by the Board end seftienents ) 
| wanting fees 
Deny fees 
(Amount of fees and expenses w cases bsted mA shove 
laarned 
Recovered 
N= Petinons for review of Board Orders denying fees under $US C § 504 
A Awards granting fees (rwhates settiernerts | 
R Awards denying fees 
© Amount of fees end expenses recovered pursuant to cour ewerd on settiement (mchades 
fees recovered wm cases wm whech court finds mers to clean tut remands wo Board for deterrunenor 
of fee emcurt) 
1 Apphcatons for fees and expenses before the crcust courts of appeals under §\ SC § 24/2 
A Awards granting fees (mnchutes settlements | 
R Awards derying fees 
Amount of fees and expenses recovered 
'V Applications for fees and expenses before the destnct courts under $1 SC § 24/2 
A Awards granting fees (mchutes settlements | 
R Awards derying fees 
Amount of fees end expenses recovered 
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